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REȬ CenƤeƐingɚCiǃilɚRighƤƘɚinɚAƐƤiǝcialɚInƤelligence andɚTechnŪlŪgǊɚPŪlicǊ

DearɚDr.ɚLander,ɚDr.ɚParker,ɚandɚDr.ɚNelson,

We,ɚtheɚundersignedɚcivilɚrights,ɚcivilɚliberties, humanɚrights,ɚtechnologyɚpolicy,ɚand
researchɚorganizations,ɚwriteɚtoɚurgeɚtheɚWhiteɚHouse OfǝceɚofɚScienceɚʘɚTechnology
PolicyɚȻOSTPȼɚtoɚfullyɚincorporateɚtheɚBidenɚadministrationɎs commitmentɚtoɚɋpursueɚa
comprehensiveɚapproachɚtoɚadvancingɚequityɚforɚall, includingɚpeopleɚofɚcolorɚandɚothers
whoɚhaveɚbeenɚhistoricallyɚunderserved,ɚmarginalized, andɚadverselyɚaffectedɚby
persistentɚpovertyɚandɚinequality,Ɍ1 intoɚitsɚartiǝcial intelligenceɚȻAIȼɚandɚtechnology
priorities.

WeɚapplaudɚtheɚprogressɚweɎveɚseenɚelsewhereɚinɚthe Administration;ɚhowever,ɚtoɚdate,
theɚadministrationɎsɚtechnologyɚpriorities,ɚparticularly thoseɚledɚbyɚOSTP,ɚhaveɚlackedɚthe
necessaryɚfocusɚonɚequityɚforɚpeopleɚofɚcolorɚand othersɚwhoɚhaveɚbeenɚsubjectɚto

1 Exec.ɚOrderɚNo.ɚ13985,ɚ86ɚFed.ɚReg.ɚ7009,ɚAdvancing RacialɚEquityɚandɚSupportɚforɚUnderservedɚCommunities
ThroughɚtheɚFederalɚGovernmentɚȻJan.ɚ20,ɚ2021ȼ,
https://www.whitehouse.gov/brieǝngɁroom/presidentialɁactions/2021/01/20/executiveɁorderɁadvancingɁracialɁequit
yɁandɁsupportɁforɁunderservedɁcommunitiesɁthroughɁtheɁfederalɁgovernment.
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historicalɚandɚongoingɚdiscrimination.ɚAsɚaɚǝrstɚstep,ɚweɚurgeɚOSTPɚtoɚworkɚactivelyɚto
identifyɚandɚaddressɚtheɚsystemicɚharmsɚofɚtheseɚtechnologies, andɚensureɚthatɚitɚconsults
deeplyɚwithɚcivilɚrightsɚandɚcivilɚlibertiesɚexperts.

Overɚmanyɚyears,ɚourɚorganizationsɚhaveɚbeenɚpushingɚtoɚadvanceɚequityɚandɚjusticeɚin
howɚtechnologyɚshapesɚtheɚcoreɚinterestsɚandɚopportunities ofɚvulnerableɚAmericans.ɚIn
2014,ɚmanyɚofɚusɚworkedɚtoɚdevelopɚtheɚCivilɚRights PrinciplesɚforɚtheɚEraɚofɚBigɚData.2 The
ObamaɚWhiteɚHouseɚcitedɚtheɚPrinciplesɚinɚitsɚlandmark bigɚdataɚreport,ɚconcludingɚthat
ɋbigɚdataɚanalyticsɚhaveɚtheɚpotentialɚtoɚeclipse longstandingɚcivilɚrightsɚprotectionsɚin
howɚpersonalɚinformationɚisɚusedɚinɚhousing,ɚcredit, employment,ɚhealth,ɚeducation,ɚand
theɚmarketplace.Ɍ3 AlthoughɚtodayɎsɚterminologyɚhas shiftedɚfromɚɋbigɚdataɌɚtoɚɋAI,Ɍɚthe
issuesɚremainɚtheɚsameɚandɚhaveɚonlyɚincreasedɚin urgency.

TheɚTrumpɚadministrationɚmadeɚaɚcommitmentɚtoɚfoster theɚdevelopmentɚandɚexpansion
ofɚAI,ɚbutɚdidɚnotɚdevoteɚsufǝcientɚattentionɚto technologyɎsɚharmsɚandɚprotectionsɚfor
civilɚrightsɚandɚcivilɚliberties.ɚIndeed,ɚanɚExecutive Orderɚinɚ2019ɚcalledɚonɚvariousɚpartsɚof
theɚfederalɚgovernmentɚtoɚreduceɚbarriersɚtoɚAIɚdevelopment.4 Then,ɚinɚ2020,ɚtheɚOfǝceɚof
ManagementɚandɚBudgetɚȻOMBȼɚissuedɚǝnalɚguidance onɚAIɚpolicyɚconsiderationsɚthat
emphasizedɚaɚregulatoryɚapproachɚfocusedɚonɚɋencouraging innovationɚandɚgrowthɚinɚAIɌ
overɚtheɚadoptionɚofɚstrongɚguardrailsɚtoɚprotect againstɚbiasɚandɚdiscriminatory
outcomes.5 Althoughɚtheɚguidanceɚnotesɚthatɚagencies shouldɚconsiderɚissuesɚofɚfairness
andɚdiscriminationɚinɚAIɚwhenɚweighingɚregulatory orɚnonɁregulatoryɚaction,ɚitɚdoesɚnot
acknowledgeɚtheɚfullɚextentɚofɚtheɚdangersɚthatɚAI posesɚtoɚcivilɚrightsɚandɚcivilɚliberties,
norɚdoesɚitɚprioritizeɚtheɚneedɚtoɚaddressɚthem.ɚThis approachɚisɚunacceptableɚbecauseɚit
failsɚtoɚaddressɚtheɚsigniǝcantɚrisksɚandɚimpacts toɚvulnerableɚpopulationsɚacrossɚmany
potentialɚusesɚofɚAI.ɚWeɚareɚconcernedɚthatɚthisɚguidance, particularlyɚasɚinterpretedɚbyɚthe
OfǝceɚofɚInformationɚandɚRegulatoryɚAffairsɚȻOIRAȼ andɚitsɚlimitedɚstaff,ɚwillɚslow
muchɁneededɚnewɚrulesɚandɚpolicies.

5 OfǝceɚofɚMgmt.ɚʘɚBudget,ɚExec.ɚOfǝceɚofɚtheɚPresident, OMBɚMemorandumɚNo.ɚMɁ21Ɂ06,ɚGuidanceɚforɚRegulation
onɚArtiǝcialɚIntelligenceɚApplicationsɚȻNov.ɚ17, 2020ȼ,
https://www.whitehouse.gov/wpɁcontent/uploads/2020/11/MɁ21Ɂ06.pdf. Inɚaddition,ɚExecutiveɚOrderɚ13960,
regardingɚtheɚuseɚofɚAIɚbyɚfederalɚgovernmentɚagencies, articulatesɚaɚcommitmentɚtoɚprivacy,ɚcivilɚrights, andɚcivil
liberties,ɚbutɚthereɚhasɚbeenɚnoɚpublicɚfollowɁup onɚtheseɚefforts,ɚnorɚisɚitɚclearɚifɚtheɚagencyɚinventory orɚOMB
guidanceɚmandatedɚbyɚtheɚOrderɚwillɚappropriately underscoreɚconcernsɚofɚfairness,ɚequity,ɚandɚpreventing
discriminatoryɚoutcomes.

4 Exec.ɚOrderɚNo.ɚ13859,ɚ84ɚFed.ɚReg.ɚ3967,ɚMaintaining AmericanɚLeadershipɚinɚArtiǝcialɚIntelligenceɚȻFeb. 11,ɚ2019ȼ,
https://www.federalregister.gov/documents/2019/02/14/2019Ɂ02544/maintainingɁamericanɁleadershipɁinɁartiǝcialɁi
ntelligence.

3 Exec.ɚOfǝceɚofɚtheɚPresident, BigəDaƤaȫəSeiǔing OpporƤƬniƤieƘȪəPreƘerǃingəValƬeƘ ȻMayɚ2014ȼ,
https://obamawhitehouse.archives.gov/sites/default/ǝles/docs/bigɈdataɈprivacyɈreportɈmayɈ1Ɉ2014.pdf.

2 CivilɚRightsɚPrinciplesɚforɚtheɚEraɚofɚBigɚDataɚȻFeb. 27,ɚ2014ȼ,
https://civilrights.org/2014/02/27/civilɁrightsɁprinciplesɁeraɁbigɁdata. SeeəalƘo theɚ2020ɚupdateɚtoɚtheɚPrinciples,
https://www.civilrightstable.org/principles.
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Sinceɚassumingɚofǝce,ɚthisɚadministrationɚhasɚnot pursuedɚaɚpublicɚandɚproactiveɚagenda
onɚtheɚcivilɚrightsɚimplicationsɚofɚAI.ɚInɚfact,ɚthe TrumpɚadministrationɎsɚexecutiveɚorders
andɚregulatoryɚguidanceɚonɚAIɚremainɚinɚforce,ɚwhich constrainsɚagenciesɚacrossɚthe
federalɚgovernmentɚinɚsettingɚpolicyɚpriorities.ɚThe recentɚNationalɚSecurityɚCommission
onɚArtiǝcialɚIntelligenceɚȻNSCAIȼɚreportɚɄɚdrafted byɚaɚcommissionɚcomposedɚmostlyɚof
technologists,ɚbusinessɚleaders,ɚandɚacademicɚexperts withɚnotablyɚfewɚcivilɚrights
advocatesɚorɚrepresentativesɚofɚimpactedɚcommunitiesɄɚacknowledgedɚcivilɚrights
concernsɚandɚincludedɚcertainɚrecommendationsɚtoɚaddress them.ɚYetɚtheɚreportɚfailedɚto
insistɚthatɚtheɚadoptionɚofɚcriticalɚcivilɚrights safeguardsɚmustɚbeɚaɚthresholdɚconditionɚfor
theɚgovernmentɎsɚdevelopmentɚandɚuseɚofɚAI.6 Now, theɚOSTP,ɚinɚcoordinationɚwithɚthe
NationalɚScienceɚFoundation,ɚhasɚformedɚtheɚNationalɚAIɚResearchɚResourceɚTaskɚForce
ȻtheɚɋTaskɚForceɌȼɚwhichɚonceɚagainɚlacksɚanyɚcivil rightsɚrepresentationɚnotwithstanding
theɚenormousɚimplicationsɚofɚitsɚworkɚonɚcivilɚrights andɚcivilɚliberties.ɚNotɚaɚsingle
representativeɚwasɚchosenɚforɚtheɚTaskɚForceɚwhose workɚhasɚfocusedɚonɚalgorithmicɚbias,
civilɚrightsɚandɚliberties,ɚorɚaccountabilityɚinɚthe developmentɚandɚdeploymentɚofɚAI.

OSTPɚmustɚhelpɚthisɚAdministrationɚbringɚcivilɚrights andɚracialɚjusticeɚtoɚtheɚforefrontɚof
AIɚpolicyɚacrossɚtheɚboardɚinɚareasɚbeyondɚnational securityɚɄɚinɚhousing,ɚinɚemployment,
inɚcriminalɚlegalɚissues,ɚandɚmore.ɚOtherwise,ɚwe riskɚentrenchingɚexistingɚinequitiesɚinɚAI
developmentɚandɚuseɚthatɚwillɚcontinueɚtoɚleaveɚour mostɚvulnerableɚcommunitiesɚbehind.
WeɚurgeɚOSTPɚto:

1. PrioritizeɚandɚsupportɚtheɚDomesticɚPolicyɚCouncil, OMB,ɚandɚtheɚfederalɚagencies
inɚassessingɚhowɚgovernmentɚpoliciesɚandɚactionsɚȻand inactionȼɚregardingɚtheɚuse
ofɚAIɚandɚotherɚtechnologiesɚɋperpetuateɚsystemic barriersɚtoɚopportunitiesɚand
beneǝtsɚforɚpeopleɚofɚcolorɚandɚotherɚunderserved groups,Ɍɚconsistentɚwith
ExecutiveɚOrderɚ13985.7 OSTPɚmustɚplayɚaɚkeyɚrole inɚidentifyingɚhowɚtechnology
canɚdriveɚracialɚinequities,ɚandɚhelpingɚagencies deviseɚnewɚpolicies,ɚregulations,
enforcementɚactivities,ɚandɚguidanceɚthatɚaddress theseɚbarriers.ɚWeɚhaveɚattached
concreteɚrecommendationsɚthatɚsomeɚofɚtheɚsignatories toɚthisɚletterɚareɚsubmitting
toɚaɚrangeɚofɚfederalɚagenciesɚonɚaddressingɚtechnologyɎs roleɚinɚdiscriminationɚin
theɚdomainsɚofɚhiring,ɚhousing,ɚandɚǝnancialɚservices.8 Weɚwouldɚwelcomeɚthe
opportunityɚtoɚdiscussɚtheseɚprioritiesɚandɚothers withɚyouɚinɚtheɚnearɚfuture;

8 Pleaseɚnoteɚthatɚnotɚallɚsignatoriesɚtoɚthisɚletter haveɚendorsedɚallɚofɚtheɚspeciǝcɚagencyɚrecommendations.

7 Exec.ɚOrderɚNo.ɚ13985, ƘƬpra noteɚ1.

6 NationalɚSecurityɚCommissionɚonɚArtiǝcialɚIntelligence,ɚFinalɚReportɚȻMar.ɚ1,ɚ2021ȼ,
https://www.nscai.gov/wpɁcontent/uploads/2021/03/FullɁReportɁDigitalɁ1.pdf.
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2. Engageɚwithɚaɚdiverseɚrangeɚofɚstakeholdersɚincludingɚcivilɚrightsɚorganizations,
consumerɚadvocates,ɚandɚmembersɚofɚimpactedɚcommunities, notɚonlyɚthrough
publicɚcommentɚperiodsɚbutɚalsoɚthroughɚinclusion inɚcommissions,ɚtaskɚforces,
advisoryɚboards,ɚandɚotherɚformalɚbodies,ɚlikeɚthe NationalɚAIɚAdvisoryɚCommittee;
and

3. Ensureɚthatɚfederalɚinvestmentɚinɚresearchɚandɚdevelopment ofɚAIɚtechnologies
includesɚsigniǝcantɚandɚimmediateɚinvestmentɚinɚresearch onɚantiɁdiscrimination
measuresɚandɚwaysɚthatɚAIɚsystemsɚcanɚbeɚusedɚtoɚadvance equity,ɚasɚwellɚas
investmentɚinɚstrategiesɚtoɚincreaseɚequity,ɚdiversity andɚinclusionɚinɚtheɚtech
industry.

Technologicalɚprogressɚmustɚpromoteɚequityɚandɚjustice asɚitɚenhancesɚsafety,ɚeconomic
opportunity,ɚandɚconvenienceɚforɚeveryone.ɚButɚfar tooɚoften,ɚpeopleɚsubjectɚtoɚhistorical
andɚongoingɚdiscriminationɚfaceɚdisproportionateɚsurveillance andɚbearɚtheɚbruntɚof
harmsɚampliǝedɚbyɚnewɚtechnologies.ɚToɚfullyɚrealize itsɚcommitmentɚtoɚcivilɚrightsɚand
racialɚequity,ɚtheɚadministrationɚmustɚactɚswiftly toɚaddressɚtheseɚthreats.

Thankɚyouɚforɚyourɚattentionɚtoɚtheseɚmatters.ɚFor anyɚquestionsɚorɚfurtherɚdiscussion,
pleaseɚcontactɚOlgaɚAkselrodɚȻSeniorɚStaffɚAttorney, RacialɚJusticeɚProgram,ɚACLUȼɚat
212Ɂ549Ɂ2659ɚorɚoakselrodʗaclu.org;ɚorɚHarlanɚYuɚȻExecutive Director,ɚUpturnȼɚat
202Ɂ677Ɂ2359ɚorɚharlanʗupturn.org.

Cc:
AmbassadorɚSusanɚRice,ɚDirector,ɚDomesticɚPolicyɚCouncil
TheɚHonorableɚShalandaɚYoung,ɚActingɚDirector,ɚOfǝce ofɚManagementɚandɚBudget
TarunɚChhabra,ɚSpecialɚAssistantɚtoɚtheɚPresident, SeniorɚDirectorɚforɚTechnologyɚand

NationalɚSecurity
ErikaɚMoritsugu,ɚDeputyɚAssistantɚtoɚtheɚPresident andɚAsianɚAmericanɚandɚPaciǝc

IslanderɚSeniorɚLiaison

Sincerely,

AmericanɚCivilɚLibertiesɚUnion
TheɚLeadershipɚConferenceɚonɚCivilɚandɚHumanɚRights
Upturn
AntiɁDefamationɚLeague
AsianɚAmericansɚAdvancingɚJusticeɚʡɚAAJC
CenterɚforɚDemocracyɚʘɚTechnology
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CenterɚonɚPrivacyɚʘɚTechnologyɚatɚGeorgetownɚLaw
ColorɚOfɚChange
DataɚʘɚSocietyɚResearchɚInstitute
DemandɚProgress
ElectronicɚFrontierɚFoundation
FilipinaɚWomenɎsɚNetwork
FreeɚPressɚAction
LawyersɎɚCommitteeɚforɚCivilɚRightsɚUnderɚLaw
MediaJustice
MovementɚAllianceɚProject
NationalɚAssociationɚofɚCriminalɚDefenseɚLawyers
NationalɚCouncilɚofɚAsianɚPaciǝcɚAmericans
NationalɚFairɚHousingɚAlliance
NewɚAmericaɔsɚOpenɚTechnologyɚInstitute
OCAɁAsianɚPaciǝcɚAmericanɚAdvocates
OpenɚMICɚȻOpenɚMediaɚandɚInformationɚCompaniesɚInitiativeȼ
PublicɚKnowledge
RankingɚDigitalɚRights
UnidosUS
UnitedɚChurchɚofɚChrist,ɚOCɚInc.
WorkingɚFamiliesɚParty
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DaƤeȬ Julyɚ13,ɚ2021

ToȬ ChairɚCharlotteɚA.ɚBurrows
EqualɚEmploymentɚOpportunityɚCommissionɚȻEEOCȼ

SecretaryɚMartyɚJ.ɚWalsh
U.S.ɚDepartmentɚofɚLaborɚȻDOLȼ

DirectorɚJennyɚR.ɚYang
OfǝceɚofɚFederalɚContractɚComplianceɚProgramsɚȻOFCCPȼ, U.S.ɚDepartmentɚofɚLabor

AssistantɚAttorneyɚGeneralɚKristenɚClarke
CivilɚRightsɚDivision,ɚDepartmentɚofɚJusticeɚȻDOJȼ

FƐomȬ AmericanɚAssociationɚofɚPeopleɚwithɚDisabilities
AmericanɚCivilɚLibertiesɚUnion
BazelonɚCenterɚforɚMentalɚHealthɚLaw
CenterɚforɚDemocracyɚʘɚTechnology
CenterɚonɚPrivacyɚʘɚTechnologyɚatɚGeorgetownɚLaw
LawyersɎɚCommitteeɚforɚCivilɚRightsɚUnderɚLaw
TheɚLeadershipɚConferenceɚonɚCivilɚandɚHumanɚRights
Upturn

Viaəemail

REȬ AddƐeƘƘingɚTechnologǊɎƘɚRoleɚinɚHiƐingɚDiƘcƐiminaƤion

Tooɚoften,ɚtechnologyɚampliǝesɚandɚexacerbatesɚracial, gender,ɚdisability,ɚeconomic,ɚand
intersectionalɚinequityɚinɚourɚsociety.ɚGovernments andɚcorporations,ɚatɚtheɚnational,
state,ɚandɚlocalɚlevel,ɚareɚusingɚcomputerɚsoftware, statisticalɚmodels,ɚassessment
instruments,ɚandɚotherɚtoolsɚtoɚmakeɚimportantɚdecisions inɚareasɚsuchɚasɚemployment,
health,ɚcredit,ɚhousing,ɚimmigration,ɚandɚtheɚcriminal legalɚsystem.ɚInɚlightɚofɚthese
developments,ɚpolicymakersɚmustɚtakeɚstepsɚtoɚclarify andɚstrengthenɚguardrailsɚtoɚensure
nonɁdiscriminatoryɚandɚequitableɚoutcomesɚforɚall peopleɚseekingɚemployment.

WeɚofferɚtheɚfollowingɚproposalsɚforɚtheɚBidenɁHarris administrationɚforɚaddressing
discriminationɚarisingɚfromɚtheɚuseɚofɚnewɚtechnologies inɚtheɚhiringɚprocess.ɚWeɚurgeɚall
agenciesɚtoɚengageɚwithɚaɚdiverseɚrangeɚofɚstakeholders, includingɚcivilɚrights
organizations,ɚlaborɚandɚworkersɎɚrightsɚorganizations, andɚimpactedɚcommunities,ɚin
orderɚtoɚreceiveɚongoingɚinputɚandɚfeedbackɚonɚthese importantɚissues.ɚWeɚalsoɚencourage
agenciesɚtoɚprioritizeɚtransparency,ɚbothɚbyɚsharing theirɚdata,ɚmodels,ɚdecisions,ɚand
proposedɚsolutionsɚsoɚthatɚallɚstakeholdersɚcanɚstay apprisedɚofɚandɚcommentɚonɚthe
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potentialɚimpactɚofɚproposedɚactions,ɚandɚbyɚencouragingɚemployersɚandɚemployment
technologyɚvendorsɚtoɚshareɚwithɚtheɚpublicɚasɚmuch informationɚasɚpossibleɚregarding
theirɚhiringɚtechnologiesɚandɚassessmentsɚofɚthose technologies.ɚWeɚwouldɚbeɚpleasedɚto
discussɚtheɚideasɚinɚthisɚmemoɚinɚmoreɚdetailɚinɚthe weeksɚandɚmonthsɚahead.

1. Gather information about emplo\ersŮ use of hiring technologies, and
proactivel\ investigate discriminator\ practices.

AȪ AllɚagencieƘɚandɚdepaƐƤmenƤƘɚƘhoƬldɚƬƘeɚƤheiƐɚaƬƤhoƐiƤǊ ƤoɚcollecƤɚinfoƐmaƤion
aboƬƤɚƤheɚadopƤionȫɚdeƘignȫɚandɚimpacƤɚofɚhiƐingɚƤechnologieƘȪ

TheɚEEOCɚhasɚacknowledgedɚthatɚitɚneedsɚinformation beyondɚindividualɚcomplaintsɚto
directɚitsɚenforcementɚactivities.1 NonɁgovernmental researchersɚhaveɚstressedɚthereɚare
strictɚlimitsɚtoɚnonɁprivilegedɚinvestigatoryɚefforts.2 Fortunately,ɚtheɚCommissionɚhasɚthe
authorityɚtoɚɋmakeɚsuchɚtechnicalɚstudiesɚasɚareɚappropriate toɚeffectuateɚtheɚpurposes
andɚpoliciesɚofɚȿTitleɚVIIɀɚandɚtoɚmakeɚtheɚresults ofɚsuchɚstudiesɚavailableɚtoɚtheɚpublic.Ɍ3

However,ɚtoɚdate,ɚtheɚCommissionɚhasɚnotɚusedɚthese powersɚtoɚgatherɚinformationɚabout
employersɎɚadoptionɚofɚhiringɚtechnologies.4 TheɚCommission shouldɚuseɚitsɚresearchɚand
dataɚgatheringɚauthorityɚtoɚhelpɚguideɚenforcement effortsɚatɚallɚlevelsɚofɚgovernmentɚand
spurɚtheɚdevelopmentɚofɚnewɚindustryɚstandards.ɚWhen appropriate,ɚtheseɚstudiesɚcould
beɚconductedɚcollaborativelyɚwithɚlargeɚemployers orɚtechnologyɚvendorsɚandɚin
consultationɚwithɚtheɚEquitableɚDataɚWorkingɚGroup establishedɚunderɚExecutiveɚOrder
13985.5

Otherɚagenciesɚandɚofǝces,ɚsuchɚasɚtheɚBureauɚof LaborɚStatistics,ɚtheɚWomenɎsɚBureau,
andɚtheɚOfǝceɚofɚtheɚSecretaryɚofɚLabor,ɚhaveɚbroad statutoryɚgrantsɚofɚauthorityɚtoɚgather

5 ExecutiveɚOrderɚ13985,ɚAdvancingɚRacialɚEquityɚand SupportɚforɚUnderservedɚCommunitiesɚThroughɚtheɚFederal
Government,ɚJanuaryɚ20,ɚ2021, aǃailableəat
httpsȬȷȷwww.whitehouse.govȷbrieǝngɁroomȷpresidentialɁactionsȷ2021ȷ01ȷ20ȷexecutiveɁorderɁadvancingɁracialɁequit
yɁandɁsupportɁforɁunderservedɁcommunitiesɁthroughɁtheɁfederalɁgovernmentȷ.

4 EEOCɚLetterɚtoɚSenatorɚBennet,ɚJanuaryɚ15,ɚ2021, aǃailableəat
httpsȬȷȷwww.upturn.orgȷstaticȷǝlesȷ2021Ɂ01Ɂ15ɁEEOCɁBennetɁResponse.pdf.

3 Sectionɚ705ȻgȼȻ5ȼɚofɚTitleɚVII. Similarɚauthority isɚgrantedɚbyɚtheɚADA.ɚȻ42ɚU.S.C.ɚʚɚ12117Ȼaȼȼ.

2 SeeȪəeȩgȩȪUpturn,ɚEssentialɚWorkȬɚAnalyzingɚthe HiringɚTechnologiesɚofɚLargeɚHourlyɚEmployers,ɚMay 2021,
httpsȬȷȷwww.upturn.orgȷreportsȷ2021ȷessentialɁworkȷ.

1 EEOC,ɚAdvancingɚOpportunityȬɚAɚReviewɚofɚtheɚSystemic ProgramɚofɚtheɚU.S.ɚEEOCɚȻJulyɚ7,ɚ2016ȼ,
httpsȬȷȷwww.eeoc.govȷadvancingɁopportunityɁreviewɁsystemicɁprogramɁusɁequalɁemploymentɁopportunityɁcommi
ssionɚȻɋȿIɀtɚisɚimportantɚforɚEEOCɚtoɚconsiderɚadditional sourcesɚofɚinformationɚinɚidentifyingɚissuesɚwhere
governmentɚenforcementɚisɚmostɚneededɚ.ɚ.ɚ.ɚForɚexample, EEOCɎsɚResearchɚandɚDataɚPlanɚidentiǝesɚtheɚneed for
researchɚonɚscreeningɚdevices,ɚtests,ɚandɚotherɚpractices toɚidentifyɚbarriersɚtoɚopportunityɚasɚwellɚasɚpromising
selectionɚpracticesɚthatɚrelyɚonɚjobɁrelatedɚcriteria.Ɍȼ.

2



dataɚandɚconductɚinvestigationsɚrelatingɚtoɚtheɚworkingsɚofɚtheɚlaborɚmarket.6 Inɚsome
instances,ɚtheseɚgrantsɚofɚauthorityɚareɚnotɚbeing utilized,ɚorɚatɚleastɚnotɚbeingɚutilizedɚto
theɚdegreeɚtheyɚcouldɚbe.ɚGivenɚtheɚdegreeɚtoɚwhich employersɚandɚvendorsɚhaveɚan
informationɚadvantageɚinɚthisɚspace,ɚagenciesɚshould beɚproactiveɚandɚcreativeɚinɚtheir
strategiesɚtoɚcollectɚdataɚandɚgainɚglimpsesɚinto theɚnatureɚandɚextentɚofɚemployersɎɚuseɚof
hiringɚtechnologies.

BȪ TheɚOfǝceɚofɚFedeƐalɚConƤƐacƤɚComplianceɚPƐogƐamƘ ȻOFCCPȼɚƘhoƬld
ƘƤƐengƤhenɚiƤƘɚaƬdiƤƘɚandɚƐƬleƘȪ

TheɚOFCCPɚhasɚaɚuniqueɚandɚimportantɚroleɚtoɚplay inɚguardingɚagainstɚdiscrimination.
Federalɚcontractors mustɚtakeɚafǝrmativeɚactionɚtoɚɋensureɚthatɚapplicantsɚareɚemployedɚ.ɚ.
.ɚwithoutɚregardɚtoɚtheirɚrace,ɚcolor,ɚreligion,ɚsex, sexualɚorientation,ɚgenderɚidentity,ɚor
nationalɚorigin,Ɍ7 andɚtoɚɋemployɚandɚadvanceɚinɚemployment qualiǝedɚindividualsɚwith
disabilities.Ɍ8

Toɚhelpɚensureɚemployersɚareɚmeetingɚtheseɚobligations, theɚOFCCPɚselectsɚseveral
thousandɚemployersɚforɚaɚroutineɚauditɚeachɚyear.9 However,ɚhistorically,ɚdeskɚauditsɚhave
beenɚsomewhatɚcoarse,ɚandɚthereɚisɚevidenceɚthatɚemployersɎ complianceɚwith
recordkeepingɚrequirementsɚcouldɚbeɚmoreɚrobust.ɚFor example,ɚtheɚsupporting
documentationɚrequiredɚforɚaɚdeskɚauditɚdoesɚnotɚinclude anyɚinformationɚaboutɚthe
selectionɚprocedures,ɚtechnologies,ɚorɚcriteriaɚemployers use.10 Moreover,ɚaccordingɚtoɚa
2020ɚreport,ɚtheɚOFCCPɚobservedɚthatɚmanyɚemployers failedɚtoɚdocumentɚtheɚnumberɚof
applicantsɚandɚhiresɚidentifyingɚasɚpeopleɚwithɚdisabilities.11

TheɚOFCCPɚshouldɚconsiderɚexpandingɚandɚstrengthening itsɚauditingɚregime,ɚparticularly
inɚlightɚofɚtheɚfactɚthatɚlargeɚemployersɚcanɚeasily collectɚandɚevaluateɚdetailedɚrecords.12 To

12 Aɚrobustɚauditingɚregimeɚwouldɚalignɚwithɚtheɚgoals ofɚExecutiveɚOrderɚ13985ɚtoɚpromoteɚequitableɚdelivery of
beneǝtsɚandɚequitableɚopportunities.

11 OFCCP,ɚSectionɚ503ɚFocusedɚReviews,ɚFiscalɚYearɚ2020 AnnualɚReport, aǃailableəat
httpsȬȷȷwww.dol.govȷsitesȷdolgovȷǝlesȷOFCCPȷSection503ɁFocusedReviewsȷǝlesȷ508ɈSectionɁ503Ɂ2020ɁAnnualɈRep
ortɈ01282021.pdf.

10 OFCCP,ɚFederalɚContractɚComplianceɚManual,ɚChapter 1ɚDeskɚAudit, aǃailableəat
httpsȬȷȷwww.dol.govȷagenciesȷofccpȷmanualȷfccmȷchapterɁ1ɁdeskɁaudit.

9 OFCCP,ɚCorporateɚSchedulingɚAnnouncementɚListɚȻCSALȼ FrequentlyɚAskedɚQuestions, aǃailableəat
httpsȬȷȷwww.dol.govȷagenciesȷofccpȷfaqsȷschedulingɁlists.

8 29ɚU.S.C.ɚʚɚ793.

7 EOɚ11246ɚʚɚ202.

6 SeeȪəeȩgȩ,ɚ29ɚU.S.C. ʚ 2ɚȻchargingɚBureauɚofɚLaborɚStatisticsɚwithɚtheɚdutyɚtoɚɋinvestigateɚtheɚcausesɚof,ɚandɚfacts
relatingɚto,ɚallɚcontroversiesɚandɚdisputesɚbetween employersɚandɚemployeesɚasɚtheyɚmayɚoccur,ɚandɚwhichmayɚtend
toɚinterfereɚwithɚtheɚwelfareɚofɚtheɚpeopleɚofɚthe differentɚStatesɌȼȭɚ29ɚU.S.C. ʚ 13ɚȻgrantingɚWomenɎs Bureau
ɋauthorityɚtoɚinvestigateɚandɚreportɚtoɚtheɚDepartment ofɚLaborɚuponɚallɚmattersɚpertainingɚtoɚtheɚwelfare ofɚwomen
inɚindustryɌȼȭɚ29ɚU.S.C. ʚ 9ɚȻgrantingɚtheɚSecretary ofɚLaborɚauthorityɚɋtoɚmakeɚspecialɚstatisticalɚstudies relatingɚto
employment,ɚhoursɚofɚwork,ɚwages,ɚandɚotherɚconditions ofɚemploymentɌȼ.
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thisɚend,ɚtheɚOFCCPɚcouldɚexpandɚtheɚsupportingɚdocumentationɚrequiredɚforɚaɚroutine
deskɚauditɚtoɚincludeɚtheɚspeciǝcɚselectionɚprocedures theɚemployerɚusesɚforɚeachɚjobɚor
jobɚgroup,ɚtheɚemployersɎɚprocessesɚorɚmethodologies forɚevaluatingɚtheɚselection
proceduresɎɚadverseɚimpacts,ɚandɚanyɚalternativeɚselection proceduresɚtheɚemployerɚhas
designedɚorɚprovidedɚforɚapplicantsɚwithɚdisabilities.

Moreover,ɚtheɚOFCCPɚshouldɚleverageɚitsɚaccessɚto employerɚdataɚtoɚhelpɚtheɚpublicɚbetter
understandɚtheɚhiringɚtechnologiesɚusedɚbyɚfederal contractors.ɚFederalɚcontractorsɚhold
extensiveɚrecordsɚinɚmodernɚapplicantɚtrackingɚsystems regardingɚtheirɚhiringɚpractices
andɚoutcomes,ɚincludingɚprogressɚtowardɚafǝrmative actionɚgoalsɚandɚtheɚimpactsɚof
hiringɚtestsɚandɚtechnologies.ɚButɚtheɚscheduling letterɚthatɚOFCCPɚsendsɚtoɚthousandsɚof
employersɚeachɚyearɚdoesɚnotɚrequestɚanyɚspeciǝc informationɚaboutɚemployeeɚselection
devices.13 TheɚOFCCPɚshouldɚstrengthenɚemployersɎɚreportingɚrequirementsɚand,ɚtoɚthe
extentɚpermittedɚbyɚlaw,ɚmakeɚmoreɚinformationɚpublic regardingɚtheɚnature,ɚfrequency,
andɚlegalityɚofɚhiringɚpracticesɚthatɚitɚencounters duringɚtheɚcourseɚofɚitsɚenforcement
activity.

Finally,ɚtheɚrapidɚadoptionɚofɚnewɚhiringɚtechnologies addsɚurgencyɚtoɚfederalɚcontractorsɎ
obligationɚtoɚidentifyɚopportunitiesɚinɚagencyɚpolicies, regulations,ɚandɚguidanceɚto
addressɚsystemicɚinequitiesɚforɚpeopleɚwithɚdisabilities. Beyondɚenhancedɚauditingɚand
dataɚrequirements,ɚtheɚOFCCPɚshouldɚrevisitɚitsɚregulations underɚSectionɚ503ɚofɚthe
RehabilitationɚActɚofɚ1973,ɚandɚalignɚthemɚwithɚEEOCɎs Sectionɚ501ɚregulations.ɚToday,
Sectionɚ503ɚrulesɚprovideɚlowerɚexpectationsɚforɚfederal contractorsɎɚafǝrmativeɚaction
effortsɚtoɚemployɚpeopleɚwithɚdisabilitiesɚthanɚparallel rulesɚunderɚSectionɚ501,ɚwhich
requireɚtheɚsameɚofɚfederalɚagencies.ɚTheɚmoreɚambitious goalsɚofɚSectionɚ501,ɚincludingɚa
subgoalɚforɚpeopleɚwithɚtargetedɚdisabilities,ɚshould beɚimposedɚforɚSectionɚ503ɚasɚwell.

CȪ TheɚEEOCɚƘhoƬldɚconƘideƐɚƬƘingɚCommiƘƘioneƐɚchaƐgeƘ andɚdiƐecƤed
inǃeƘƤigaƤionƘɚƤoɚaddƐeƘƘɚdiƘcƐiminaƤionɚƐelaƤedɚƤo hiƐingɚƤechnologieƘȪ

Jobɚapplicants ɋtypicallyɚlackɚinformationɚaboutɚa discriminatoryɚhiringɚpolicyɚor
practice,Ɍɚmakingɚitɚdifǝcultɚforɚthemɚtoɚǝleɚcomplaints.14 Hiringɚisɚonlyɚbecomingɚmore

14 EEOC,ɚAdvancingɚOpportunityɚAɚReviewɚofɚtheɚSystemic ProgramɚofɚtheɚU.S.ɚEqualɚEmploymentɚOpportunity
Commission,ɚJulyɚ7ɚ,ɚ2016,
httpsȬȷȷwww.eeoc.govȷadvancingɁopportunityɁreviewɁsystemicɁprogramɁusɁequalɁemploymentɁopportunityɁc
ommission.

13 OFCCP,ɚComplianceɚCheckɚSchedulingɚLetter, aǃailable at
httpsȬȷȷwww.dol.govȷagenciesȷofccpȷcomplianceɁchecksȷschedulingɁletter.
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opaqueɚasɚemployersɚrapidlyɚadoptɚnewɚhiringɚtechnologies.15 AsɚofɚJanuaryɚ2021,ɚthe
Commissionɚreportedɚthatɚitɚhadɚnotɚactedɚuponɚaɚsingle complaintɚinvolvingɚtheɚuseɚof
newɚhiringɚtechnologies.16 Itɚisɚclearɚaɚmoreɚproactive approachɚisɚneeded.

Whenɚsupportedɚbyɚitsɚresearchɚandɚinformationɚgathering, theɚEEOCɚshouldɚconsiderɚuse
ofɚCommissionerɚchargesɚunderɚTitleɚVIIɚandɚtheɚAmericans withɚDisabilitiesɚActɚȻADAȼ,
andɚdirectedɚinvestigationsɚunderɚtheɚAgeɚDiscrimination inɚEmploymentɚActɚȻADEAȼɚand
theɚEqualɚPayɚAct,ɚtoɚinvestigateɚdiscriminationɚinɚtheɚabsenceɚofɚindividualɚcomplaints.
Tacklingɚsystemicɚdiscriminationɚisɚɋcentralɚtoɚthe missionɚofɚtheɚEEOC,Ɍ17 andɚnew
technologiesɚatɚallɚstagesɚofɚtheɚhiringɚprocessɚraise systemicɚconcerns.18

2. Moderni]e guidance for selection procedures and expand
recordkeeping requirements.

A. TheɚDOLȫɚDOJȫɚandɚEEOCɚƘhoƬldɚbeginɚaɚpƐoceƘƘɚƤoɚƬpdaƤe ƤheɚUnifoƐm
GƬidelineƘɚonɚEmploǊeeɚSelecƤionɚPƐocedƬƐeƘɚȻUGESPȼȪ

Forɚmanyɚemployersɚandɚtechnologyɚvendors,ɚtheɚUniform GuidelinesɚonɚEmployee
SelectionɚProceduresɚȻUGESPȼɚareɚaɚkeyɚsourceɚofɚguidance forɚassessingɚtheɚfairnessɚand
validityɚofɚhiringɚselectionɚprocedures.ɚUnfortunately, theɚUGESP,ɚwhichɚwereɚadoptedɚin
1978,ɚareɚshowingɚtheirɚage.ɚTheyɚwereɚadoptedɚbefore CongressɚpassedɚtheɚAmericans
withɚDisabilitiesɚAct,ɚandɚtheyɚdoɚnotɚaddressɚdiscrimination againstɚpeopleɚwith
disabilities,ɚageɚdiscrimination,ɚtheɚfullɚscopeɚof sexɚdiscrimination,ɚorɚintersectional
discrimination.ɚTheyɚlagɚfarɚbehindɚmodernɚscientiǝc standards,ɚsuchɚasɚtheɚAmerican
PsychologicalɚAssociationɎsɚPrinciplesɚforɚtheɚValidation andɚUseɚofɚPersonnelɚSelection
ProceduresɚȻwhichɚacknowledgesɚthatɚfairnessɚisɚan integralɚpartɚofɚtheɚvalidityɚanalysisȼ.19

Andɚthereɚisɚaɚriskɚthatɚtheyɚcouldɚbeɚinterpreted toɚallowɚemployersɚtoɚestablishɚthatɚa

19 AmericanɚPsychologicalɚAssociation,ɚPrinciplesɚfor theɚValidationɚandɚUseɚofɚPersonnelɚSelectionɚProcedures, August
2018, aǃailableəat httpsȬȷȷwww.apa.orgȷedȷaccreditationȷaboutȷpoliciesȷpersonnelɁselectionɁprocedures.pdf.

18 SeeȪəeȩgȩ,ɚUpturn,ɚHelpɚWantedȬɚAnɚExaminationɚof HiringɚAlgorithms,ɚEquity,ɚandɚBias,ɚDecemberɚ2018,
httpsȬȷȷwww.upturn.orgȷreportsȷ2018ȷhiringɁalgorithmsȷȭ CenerɚforɚDemocracyɚʘɚTechnology,ɚAlgorithmɁdriven
HiringɚToolsȬɚInnovativeɚRecruitmentɚorɚExpedited DisabilityɚDiscriminationȱ,ɚDecemberɚ2020,
httpsȬȷȷcdt.orgȷinsightsȷreportɁalgorithmɁdrivenɁhiringɁtoolsɁinnovativeɁrecruitmentɁorɁexpeditedɁdisabilityɁdiscri
minationȷ.

17 EEOC,ɚAdvancingɚOpportunityɚAɚReviewɚofɚtheɚSystemic ProgramɚofɚtheɚU.S.ɚEqualɚEmploymentɚOpportunity
Commission,ɚJulyɚ7ɚ,ɚ2016,
httpsȬȷȷwww.eeoc.govȷadvancingɁopportunityɁreviewɁsystemicɁprogramɁusɁequalɁemploymentɁopportunityɁc
ommission.

16 EEOCɚLetterɚtoɚSenatorɚBennet,ɚJanuaryɚ15,ɚ2021, aǃailableəat
httpsȬȷȷwww.upturn.orgȷstaticȷǝlesȷ2021Ɂ01Ɂ15ɁEEOCɁBennetɁResponse.pdf.

15 Mercer,ɚGlobalɚTalentɚTrendsɚ2020,
httpsȬȷȷwww.mercer.comȷcontentȷdamȷmercerȷattachmentsȷprivateȷglobalɁtalentɁtrendsɁ2020Ɂreport.pdf.
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hiringɚprocedureɚwithɚaɚdisparateɚimpactɚisɚɋvalidɌɚbasedɚonɚcorrelationalɚevidenceɚalone
Ʉɚevenɚifɚtheɚcorrelationɚisɚbasedɚonɚfactorsɚclearly unrelatedɚtoɚjobɚperformance.

Inɚtheɚshortɚterm,ɚtheɚEEOCɚshouldɚemphasizeɚtheɚUGESPɎs limitedɚapplicationɚasɚa
standardɚforɚantiɁdiscriminatoryɚhiringɚpractices, includingɚthroughɚaɚrevisedɚandɚupdated
ɋQuestionɚandɚAnswersɌɚresources.ɚTheɚEEOCɚshould alsoɚpublishɚinformalɚguidance
encouragingɚhiringɚtechnologyɚvendorsɚandɚemployers toɚdesign,ɚtest,ɚandɚauditɚtheir
technologiesɚtoɚpreventɚdiscriminatoryɚeffects.20 Such guidanceɚwouldɚnotɚonlyɚprovide
moreɚclarityɚforɚemployersɚasɚtoɚtheɚkindɚofɚinformation thatɚtheyɚshouldɚbeɚseekingɚfrom
vendorsɚwhenɚprocuringɚhiringɚtechnologiesɚandɚthe testingɚtheyɚthemselvesɚneedɚto
conductɚwhileɚusingɚthem,ɚbutɚalsoɚwouldɚencourage theɚcreationɚofɚthirdɁpartyɚauditing
standards.ɚUltimately,ɚhowever,ɚformalɚupdatesɚtoɚtheɚUGESPɚareɚneededɚtoɚcover
recruitmentɚandɚsourcingɚpractices,ɚcreateɚstandards forɚnonɁstatisticalɚauditing,ɚaddress
disabilityɚdiscrimination, andɚfurtherɚelevateɚthe importanceɚofɚjobɁrelatedness.ɚFederal
agenciesɚshouldɚbeginɚaɚmultistakeholderɚprocessɚto updateɚtheɚUGESPɚforɚtheɚmodernɚera.

BȪ AllɚagencieƘɚƐeƘponƘibleɚfoƐɚenfoƐcemenƤɚofɚemploǊmenƤ diƘcƐiminaƤionɚlaǄƘ
ƘhoƬldɚadopƤɚOFCCPɎƘɚInƤeƐneƤɚApplicanƤɚRƬleɚȻIARȼȫ andɚclaƐifǊɚƤhaƤɚiƤɚapplieƘ
ƤoɚallɚpeƐƘonƘɚaƘƘeƘƘedɚandɚƘcƐeenedɚbǊɚhiƐingɚƤechnologieƘȪ

TheɚOFCCPɎsɚIARɚhasɚlongɚbeenɚtheɚmostɚinǞuential standardɚforɚdeterminingɚwhenɚan
individualɚbecomesɚanɚɋapplicantɌɚforɚpurposesɚof recordkeepingɚandɚcomplianceɚwith
antidiscriminationɚlaws.ɚButɚseveralɚfactorsɚhave limitedɚtheɚIARɎsɚpracticalɚreachɚinɚrecent
years.ɚFirst,ɚtheɚIARɚonlyɚconsidersɚsomeoneɚanɚɋapplicantɌ ifɚtheyɚmakeɚɋanɚexpressionɚof
interestɚinɚemploymentɌɚthatɚɋindicateȿsɀɚtheɚindividual possessesɚtheɚbasicɚqualiǝcations
forɚtheɚposition.Ɍ21 ButɚcompaniesɎɚsourcingɚefforts haveɚincreasinglyɚreliedɚonɚwebɁbased
advertisingɚandɚsearchesɚofɚdatabasesɚcontainingɚɋpassiveɌ candidatesɚwhoɚnever
expressedɚinterestɚinɚaɚparticularɚjobɚorɚemployer, andɚwhoseɚproǝlesɚmayɚnotɚindicate
theirɚqualiǝcations.ɚItɚisɚnotɚclearɚwhetherɚsuch passiveɚcandidatesɚareɚɋapplicantsɌɚunder
theɚIAR.

21 41ɚCFRɚʚɚ60Ɂ1.3.

20 Inɚdevelopingɚguidance,ɚEEOCɚshouldɚreviewɚexistingɚliteratureɚandɚframeworksɚsuchɚasɚDillonɚReismanɚetɚal.,ɚAI
Now,ɚAlgorithmicɚImpactɚAssessmentsȬɚAɚPracticalɚFramework forɚPublicɚAgencyɚAccountabilityɚȻApr.ɚ2018ȼ,
httpsȬȷȷainowinstitute.orgȷaiareport2018.pdfȭɚBrookings Institute,ɚAuditingɚemploymentɚalgorithmsɚfor
discrimination,ɚhttpsȬȷȷwww.brookings.eduȷresearchȷauditingɁemploymentɁalgorithmsɁforɁdiscriminationȷInioluwa
DeborahɚRaji,ɚetɚal.,ɚClosingɚtheɚAIɚAccountability GapȬɚDeǝningɚanɚEndɁtoɁEndɚFrameworkɚforɚInternal Algorithmic
AuditingɚȻ2020ȼȭɚTimnitɚGebruɚandɚJamieɚMorgenstern, etɚal.,ɚDatasheetsɚforɚDatasetsɚȻMarchɚ19,ɚ2020ȼȭ Margaret
MitchellɚandɚSimoneɚWu,ɚetɚal.,ɚModelɚCardsɚforɚModel ReportingɚȻJan.ɚ2019ȼOfǝceɚofɚtheɚComptrollerɚof the
Currency,ɚSupervisoryɚGuidanceɚonɚModelɚRiskɚManagement, Apr.ɚ2011,
httpsȬȷȷwww.occ.govȷnewsɁissuancesȷbulletinsȷ2011ȷbulletinɁ2011Ɂ12a.pdf.
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Second,ɚaɚcandidateɚisɚnoɚlongerɚconsideredɚanɚapplicantɚunderɚtheɚIARɚifɚtheɚcandidate
removesɚthemselvesɚfromɚconsiderationɚforɚanyɚreason, orɚifɚtheyɚareɚscreenedɚoutɚby
automatedɚprocessesɚwithoutɚevenɚhavingɚanɚopportunity toɚɋapply.ɌɚThisɚplacesɚaɚburden
onɚdisabledɚworkers,ɚmanyɚofɚwhomɚmayɚbeɚunableɚto continueɚwithɚInternetɁbased
applicationɚprocessesɚthatɚareɚinaccessibleɚtoɚthem ifɚtheɚemployerɚdoesɚnotɚofferɚan
accommodationɚthatɚwouldɚallowɚthemɚtoɚcontinueɚto pursueɚanɚemploymentɚopportunity
further.ɚFinally,ɚnoɚagencyɚotherɚthanɚOFCCPɚhasɚformally endorsedɚorɚadoptedɚtheɚIAR,
whichɚreducesɚtheɚruleɎsɚeffectiveɚscopeɚasɚtheɚuse ofɚsuchɚsourcingɚmethodsɚspreads
acrossɚtheɚlaborɚmarket.

Toɚensureɚthatɚrecordkeepingɚobligationsɚandɚcompliance effortsɚtrackɚtheɚrealityɚof
modernɚsourcingɚandɚrecruitmentɚmethods,ɚOFCCPɚshould clarifyɚthat theɚIARɚappliesɚto
everyɚpersonɚscreenedɚbyɚhiringɚtechnologiesɚɄɚeven ifɚtheyɚneverɚformallyɚappliedɚforɚa
speciǝcɚposition.ɚTheɚIARɚshouldɚfurtherɚspecify thatɚifɚaɚpersonɚremovesɚthemselvesɚfrom
considerationɚdueɚtoɚinaccessibilityɚorɚlackɚofɚaccommodation, thatɚpersonɚshouldɚstillɚbe
consideredɚanɚapplicant.ɚTheɚEEOC,ɚDOJ,ɚandɚallɚother agenciesɚresponsibleɚfor
investigatingɚandɚenforcingɚemploymentɚdiscrimination lawsɚshouldɚthenɚformallyɚadopt
theɚupdatedɚrule.

CȪ AllɚagencieƘɚǄiƤhɚƐeƘponƘibiliƤieƘɚƬndeƐɚƤheɚADAɚand SecƤionɚǯǪǮɚofɚƤhe
RehabiliƤaƤionɚAcƤɚƘhoƬldɚendoƐƘeɚneǄɚgƬidanceɚfoƐ diǃeƐƘiƤǊɚandɚinclƬƘion
effoƐƤƘɚfoƐɚpeopleɚǄiƤhɚdiƘabiliƤieƘȪ

TheɚOfǝceɚofɚDisabilityɚEmploymentɚPolicyɚȻODEPȼ isɚcrucialɚforɚshapingɚhow
procurementɚandɚdevelopmentɚprocessesɚforɚhiringɚtechnologies willɚimpactɚjobseekers
withɚdisabilities.ɚInɚJulyɚ2020,ɚEARNɚandɚPEATɚdeveloped the ChecklistəforəEmploǊersȫ
FacilitatingətheəHiringəofəPeopleəǄithəDisabilities ThroughətheəUseəofəeRecruitingəScreening
SǊstemsȪəIncludingəAI throughɚanɚODEPɚgrant.22 This checklistɚposesɚveryɚusefulɚquestions
forɚaɚrangeɚofɚstakeholdersɚinvolvedɚinɚtheɚprocurement andɚdevelopmentɚprocess,ɚbut
theyɚshouldɚbeɚexpandedɚtoɚexplainɚtheseɚbestɚpractices inɚgreaterɚdetailɚtoɚfacilitateɚtheir
adoptionɚbyɚemployers.ɚFederalɚdisabilityɚlawɚprotects jobɚapplicantsɚfromɚbeingɚforcedɚto
discloseɚdisabilityɚpriorɚtoɚaɚconditionalɚjobɚoffer inɚorderɚtoɚfairlyɚparticipateɚinɚtheɚhiring
process.ɚThisɚmightɚrequireɚmakingɚalternativeɚevaluationmethodsɚreadilyɚavailableɚtoɚall
applicantsɚatɚtheɚoutsetɚratherɚthanɚonlyɚbyɚrequest, andɚproactivelyɚaddressingɚwaysɚin
whichɚtheɚtechnologiesɚincreaseɚtheɚlikelihoodɚof disclosure.ɚAllɚfederalɚagencies
responsibleɚforɚenforcementɚandȷorɚimplementation ofɚtheɚADAɚorɚSectionɚ504ɚshould

22 EmployerɚAssistanceɚandɚResourceɚNetworkɚonɚDisability Inclusion,ɚChecklistɚforɚEmployersȬɚFacilitating theɚHiring
ofɚPeopleɚwithɚDisabilitiesɚThroughɚtheɚUseɚofɚeRecruiting ScreeningɚSystems,ɚIncluding
AI,httpsȬȷȷaskearn.orgȷwpɁcontentȷuploadsȷ2020ȷ07ȷEARNɈPEATɈeRecruitingɈChecklist.pdf.
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endorseɚtheɚchecklistɎsɚopenɁendedɚquestionsɚaboutɚdiversityɚandɚinclusionɚefforts,
assessmentɚdesign,ɚtesting,ɚandɚauditing.

DȪ TheɚEEOCɚƘhoƬldɚƐeqƬiƐeɚemploǊeƐƘɚƤoɚƐeƤainɚƐecoƐdƘɚaboƬƤɚƐeaƘonable
accommodaƤionƘɚandɚapplicanƤƘɚǄiƤhɚdiƘabiliƤieƘȪ

TheɚEEOCɚshouldɚrequireɚemployersɚtoɚmaintainɚrecords aboutɚtheɚtypesɚofɚreasonable
accommodationsɚofferedɚwhenɚhiringɚtechnologiesɚare used.ɚRecordsɚshouldɚindicate
whenɚandɚhowɚreasonableɚaccommodationsɚareɚoffered, requested,ɚandɚdenied,ɚasɚwellɚas
theɚincidenceɚofɚjobɚrejectionsɚunderɚeachɚsituation. Theyɚshouldɚalsoɚconǝrmɚaɚrobustɚand
transparentɚprocessɚwasɚutilized.ɚEmployersɚshould proactivelyɚprovideɚforɚaɚrangeɚof
reasonableɚaccommodations,ɚevenɚwithoutɚrequest,ɚso asɚtoɚexpandɚtheɚǝeldɚofɚpeople
withɚdisabilitiesɚwhoɚcanɚaccessɚemploymentɚopportunities. Guidanceɚshould
acknowledgeɚthatɚtoolsɚsuchɚasɚresumeɚminingɚsoftware willɚlikelyɚrequireɚhumanɚreview
toɚensureɚthatɚcandidatesɚareɚbeingɚfairlyɚassessed basedɚonɚjobɁrelatedɚskillsɚand
qualiǝcations.ɚTheɚEEOCɚshouldɚestablishɚaɚprocess forɚperiodicallyɚcollectingɚthis
informationɚfromɚemployers.

TheɚEEOCɚandɚtheɚOfǝceɚofɚManagementɚandɚBudgetɚȻOMBȼ shouldɚalsoɚconsider
measuresɚtoɚincludeɚtheɚcollectionɚofɚdataɚonɚdisability statusɚandɚtargetedɚdisability
statusɚinɚtheɚEEOɁ1ɚdataɚcollectionɚprocess.ɚThis dataɚisɚessentialɚtoɚfullyɚassessing
employersɎɚcomplianceɚwithɚrelevantɚcivilɚrightsɚlaws.

3. Hold workshops and convenings on hiring technologies, and make
more information available to the public.

Allɚrelevantɚagenciesɚshouldɚholdɚworkshopsɚandɚconvenings toɚgatherɚmoreɚinformation
aboutɚindustryɚpractices.ɚTheɚEEOCɚheldɚaɚmeeting inɚ2016ɚon theɚimplicationsɚofɚbigɚdata
forɚequalɚemploymentɚopportunity.23 However,ɚitɚdid notɚreleaseɚaɚreportɚorɚpublic
guidanceɚtoɚshareɚanyɚlessonsɚorɚoutcomesɚofɚtheɚmeeting. Allɚagenciesɚshouldɚuseɚtheir
conveningɚauthorityɚtoɚgatherɚindustry,ɚacademics, advocates,ɚimpactedɚcommunitiesɚand
otherɚexpertsɚtoɚshareɚmoreɚinformationɚwithɚtheɚpublic aboutɚbestɚpracticesɚand
enforcementɚactivity.

23 EEOC,ɚBigɚDataɚinɚtheɚWorkplaceȬɚExaminingɚImplications forɚEqualɚEmploymentɚOpportunityɚLaw,ɚOctoberɚ13,
2016,
httpsȬȷȷwww.eeoc.govȷmeetingsȷmeetingɁoctoberɁ13Ɂ2016ɁbigɁdataɁworkplaceɁexaminingɁimplicationsɁequalɁempl
oyment.
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Thankɚyouɚforɚyourɚattentionɚtoɚtheseɚmatters.ɚForɚanyɚquestionsɚorɚfurtherɚdiscussion,
pleaseɚcontactɚAaronɚRieke,ɚManagingɚDirector,ɚUpturn, atɚ202Ɂ677Ɂ2359ɚor
aaronʗupturn.org.
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Viaəemail

REȬ AddressingɚTechnologǊɎsɚRoleɚinɚHousingɚDiscrimination

Tooɚoften,ɚtechnologyɚampliǝesɚandɚexacerbatesɚracial, gender,ɚdisability,ɚeconomic,ɚand
intersectionalɚinequityɚinɚourɚsociety.ɚGovernments andɚcorporations,ɚatɚtheɚnational,
state,ɚandɚlocalɚlevel,ɚareɚusingɚcomputerɚsoftware, statisticalɚmodels,ɚassessment
instruments,ɚandɚotherɚtoolsɚtoɚmakeɚimportantɚdecisions inɚareasɚsuchɚasɚemployment,
health,ɚcredit,ɚhousing,ɚimmigration,ɚandɚtheɚcriminal legalɚsystem.ɚInɚlightɚofɚthese
developments,ɚpolicymakersɚmustɚtakeɚstepsɚtoɚensure nonɁdiscriminatoryɚandɚequitable
outcomesɚinɚhousing.

WeɚofferɚtheɚfollowingɚproposalsɚforɚtheɚBidenɁHarris administrationɚforɚaddressingɚthe
roleɚofɚtechnologyɚinɚperpetuatingɚdiscrimination inɚhousing.ɚWeɚurgeɚallɚagenciesɚto
engageɚwithɚaɚdiverseɚrangeɚofɚstakeholders,ɚincluding impactedɚcommunities,ɚtenant
organizersɚandɚhousingɚadvocates,ɚreentryɚadvocates, directɚservicesɚprovidersɚȻincluding
housingɚcourtɚadvocatesɚandɚthoseɚassistingɚwithɚǝnding housingɚandɚhousingɚsubsidiesȼ,
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andɚcivilɚrightsɚorganizations,ɚinɚorderɚtoɚreceiveɚongoingɚinputɚandɚfeedbackɚonɚthese
importantɚissues.ɚWeɚalsoɚencourageɚagenciesɚtoɚprioritize transparency,ɚbothɚbyɚsharing
theirɚdata,ɚmodels,ɚdecisions,ɚandɚproposedɚsolutions soɚthatɚallɚofɚtheɚstakeholdersɚcan
stayɚapprisedɚofɚandɚcommentɚonɚtheɚpotentialɚimpact ofɚproposedɚactions,ɚandɚby
encouragingɚusersɚofɚhousingɁrelatedɚtechnologies toɚshareɚwithɚtheɚpublicɚasɚmuch
informationɚasɚpossibleɚregardingɚtheirɚtechnologies andɚassessmentsɚofɚthose
technologies.ɚAdditionally,ɚweɚencourageɚagencies toɚactivelyɚmonitorɚandɚauditɚtheɚuseɚof
housingɁrelatedɚtechnologies,ɚandɚtoɚtakeɚinvestigation andɚenforcementɚactionsɚtoɚensure
complianceɚwithɚtheɚFairɚHousingɚActɚandɚcivilɚrights laws.ɚWeɎdɚbeɚpleasedɚtoɚdiscuss
theseɚideasɚfurtherɚinɚtheɚweeksɚandɚmonthsɚahead.

1. Address disparate impacts in housing-related technologies.

AȪ HUDɚandɚitsɚpartnerɚagenciesɚshouldɚproactiǃelǊɚmonitor andɚinǃestigate
housingɚtechnologiesɚforɚdiscriminatorǊɚeffectsȪ

Housingɚdiscriminationɚhasɚevolvedɚalongɚwithɚnew andɚexpandingɚusesɚofɚtechnology,
suchɚasɚmachineɚlearningɁbasedɚlendingɚmodels,1 algorithms forɚdeterminingɚeligibilityɚfor
andɚallocatingɚhousingɚservices,2 onlineɚadvertising,3 andɚtenantɚscreeningɚscores.4 Itɚis
oftenɚdifǝcultɚorɚimpossibleɚforɚimpactedɚpeople toɚlearnɚaboutɚhousingɚdiscriminationɚin
theseɚsystems,ɚandɚHUDɚcannotɚrelyɚonɚindividualɚcomplaints aloneɚforɚitsɚfairɚhousing
enforcement.5 HUDɚshouldɚworkɚwithɚitsɚpartnerɚorganizations andɚotherɚstakeholdersɚto
developɚnewɚtestingɚmethodsɚtoɚuncoverɚdiscrimination inɚdigitalɚsystems.6 HUDɚandɚits
partnersɚandɚfundingɚrecipientsɚshouldɚpubliclyɚreport theɚmethodologies,ɚincludingɚthe
speciǝcɚtypesɚofɚdataɚusedɚinɚtesting,ɚandɚresults ofɚtheirɚtesting.

6 SeeȪəeȩgȩȪ ClaudiaɚL.ɚAranda,ɚUrbanɚInstitute,ɚStatement BeforeɚtheɚSubcomm.ɚonɚTransportation,ɚHousingɚʘ Urban
DevelopmentɚofɚtheɚH.ɚComm.ɚonɚAppropriations,ɚFeb. 27,ɚ2019,
httpsȬȷȷwww.urban.orgȷsitesȷdefaultȷǝlesȷpublicationȷ99836ȷhousingɈdiscriminationɈinɈamericaɈɁɈclaudiaɈaranda.
pdf.

5 SeeȪəeȩgȩ,ɚClaudiaɚAranda,ɚUrbanɚInstitute,ɚFighting HousingɚDiscriminationɚinɚ2019,
httpsȬȷȷwww.urban.orgȷurbanɁwireȷǝghtingɁhousingɁdiscriminationɁ2019.

4 SeeȪəeȩgȩ,ɚKavehɚWaddell,ɚHowɚTenantɚScreeningɚReports MakeɚitɚHardɚforɚPeopleɚtoɚBounceɚBackɚfromɚTough Times,
ConsumerɚReports,ɚMarchɚ11,ɚ2021,
httpsȬȷȷwww.consumerreports.orgȷalgorithmicɁbiasȷtenantɁscreeningɁreportsɁmakeɁitɁhardɁtoɁbounceɁbackɁfromɁt
oughɁtimesȷ.

3 SeeȪəeȩgȩ,ɚChargeɚofɚDiscrimination,ɚHUDɚv.ɚFacebook,
httpsȬȷȷwww.hud.govȷsitesȷdǝlesȷMainȷdocumentsȷHUDɈvɈFacebook.pdfȭ MuhammadɚAliɚetɚal.,ɚDiscrimination
ThroughɚOptimizationȬɚHowɚFacebookɎsɚAdɚDeliveryɚCan LeadɚtoɚSkewedɚOutcomes,ɚ2019,
httpsȬȷȷarxiv.orgȷabsȷ1904.02095.

2 SeeȪəeȩgȩ,ɚCatrionaɚWilkeyɚetɚal.,ɚCoordinatedɚEntry SystemsȬɚRacialɚEquityɚAnalysisɚofɚAssessmentɚData, Oct.ɚ2019,
httpsȬȷȷc4innovates.comȷwpɁcontentȷuploadsȷ2019ȷ10ȷCESɈRacialɈEquityɁAnalysisɈOct112019.pdf.

1 SeeȪəeȩgȩ,ɚJenniferɚMiller,ɚIsɚanɚAlgorithmɚLess RacistɚthanɚaɚLoanɚOfǝcerȱ,ɚN.Y.ɚTimes,ɚSept.ɚ18, 2020,
httpsȬȷȷwww.nytimes.comȷ2020ȷ09ȷ18ȷbusinessȷdigitalɁmortgages.htmlȱsearchResultPositionɼ1.
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HUDɚshouldɚalsoɚissueɚguidanceɚrecommendingɚthatɚcoveredɚentitiesɚdesign,ɚtest,ɚand
auditɚtheirɚmodelsɚtoɚpreventɚdiscriminatoryɚeffects andɚafǝrmativelyɚfurtherɚfairɚhousing.
Theseɚpracticesɚshouldɚincludeɚregularlyɚauditingmodelsɚforɚdiscriminatoryɚeffects
throughoutɚtheirɚconception,ɚdesign,ɚimplementation, andɚuseȭɚproactivelyɚlookingɚforɚand
adoptingɚlessɚdiscriminatoryɚalternativesȭɚassessing whetherɚdataɚusedɚinɚtraining
technologiesɚisɚrepresentativeɚandɚaccurate,ɚandɚthat theɚtechnologiesɚmeasureɚlawfulɚand
meaningfulɚattributesɚandɚseekɚtoɚpredictɚvalidɚtarget outcomesȭɚretainingɚand
documentingɚinɁdepthɚinformationɚaboutɚtheɚtechnology, itsɚdevelopmentɚandɚinternal
auditingɚsufǝcientɚtoɚallowɚforɚthirdɚpartyɚauditingȭ andɚpubliclyɚreleasingɚinternalɚand
externalɚauditɚreports.7 Auditsɚshouldɚbeɚdesigned toɚassessɚimpactsɚonɚallɚprotected
classesɚɄɚincludingɚdisability,ɚwhichɚisɚtheɚbasis forɚtheɚlargestɚpercentageɚofɚfairɚhousing
complaintsɚɄɚasɚwellɚasɚintersectionalɚdiscrimination.8

BȪ HUDɚshouldɚupdateɚitsɚFairɚHousingɚAdǃertisingɚGuidelinesɚtoɚproǃide
eǉamplesɚofɚonlineɚadǃertisingɚpracticesɚthatɚcan ǃiolateɚtheɚFairɚHousingɚActȪ

Advertisingɚplatformsɚconductɚadɚauctionsɚthatɚdetermine theɚactualɚaudienceɚtoɚwhichɚan
adɚwillɚbeɚdelivered.9 Theseɚauctionsɚcanɚresultɚin advertisementsɚforɚeconomic
opportunitiesɚbeingɚsystematicallyɚdeliveredɚtoɚaudiences withɚsigniǝcantɚskewsɚonɚthe
basisɚofɚrace,ɚgender,ɚorɚotherɚprotectedɚgroup.10 Thisɚcanɚhappenɚevenɚwhenɚtheɚadvertiser
intentionallyɚtargetsɚitsɚadɚtowardɚaɚbroadɚaudience, suchɚasɚanɚentireɚgeographicɚregion.11

HUDɚshouldɚclarifyɚthatɚadvertisingɚplatformsɚcan faceɚliabilityɚforɚviolatingɚtheɚFair
HousingɚActɚwhenɚtheirɚconductɚinɚdeliveringɚadvertisementsɄɚincludingɚtheɚdesignɚand
functionɚofɚtheirɚadɚdeliveryɚalgorithmsɚɄɚdisproportionately steersɚhousing
opportunitiesɚawayɚfromɚprotectedɚgroups.

11 SeeMuhammadɚAliɚetɚal., supra noteɚ3.

10 SeeMuhammadɚAliɚetɚal., supra noteɚ3ȭɚBasilealɚImana, AleksandraɚKorolovaɚʘɚJohnɚHeidemann,ɚAuditingɚfor
DiscriminationɚinɚJobɚAdɚDelivery,ɚProceedingsɚof theɚWebɚConferenceɚ2021,ɚhttpsȬȷȷant.isi.eduȷdatasetsȷaddeliveryȷ.

9 SeeȪəeȩgȩ,ɚBriefɚforɚUpturn,ɚInc.ɚasɚAmicusɚCuriae 2,ɚOpiotennioneɚv.ɚFacebook,ɚ3Ȭ19ɃcvɃ07185,ɚJune 26,ɚ2020,
httpsȬȷȷwww.courtlistener.comȷrecapȷgov.uscourts.cand.350804ȷgov.uscourts.cand.350804.44.1.pdfȭ Facebook,
BusinessɚHelpɚCenter,ɚAboutɚOptimizationɚforɚAdɚDelivery,
httpsȬȷȷwww.facebook.comȷbusinessȷhelpȷ355670007911605ȱidɼ561906377587030.

8 See CongressionalɚResearchɚService,ɚTheɚFairɚHousing ActȬɚHUDɚOversight,ɚPrograms,ɚandɚActivitiesɚ10, Apr.ɚ7,ɚ2021,
httpsȬȷȷfas.orgȷsgpȷcrsȷmiscȷR44557.pdf.

7 Inɚdevelopingɚguidance,ɚHUDɚshouldɚreviewɚexistingɚliteratureɚandɚframeworksɚsuchɚasɚDillonɚReismanɚetɚal.,ɚAI
Now,ɚAlgorithmicɚImpactɚAssessmentsȬɚAɚPracticalɚFramework forɚPublicɚAgencyɚAccountability,ɚApr.ɚ2018,
httpsȬȷȷainowinstitute.orgȷaiareport2018.pdfȭɚWilkey etɚal., supra noteɚ2ȭɚInioluwaɚDeborahɚRaji,ɚetɚal., ClosingɚtheɚAI
AccountabilityɚGapȬɚDeǝningɚanɚEndɁtoɁEndɚFramework forɚInternalɚAlgorithmicɚAuditing,ɚ2020,
httpsȬȷȷarxiv.orgȷabsȷ2001.00973ȭɚTimnitɚGebruɚet al.,ɚDatasheetsɚforɚDatasets,ɚ2020,
httpsȬȷȷarxiv.orgȷabsȷ1803.09010ȭɚMargaretɚMitchell etɚal.,ɚModelɚCardsɚforɚModelɚReporting,ɚ2019,
httpsȬȷȷarxiv.orgȷabsȷ1810.03993ȭɚOfǝceɚofɚtheɚComptroller ofɚtheɚCurrency,ɚSupervisoryɚGuidanceɚonɚModelɚRisk
Management,ɚApr.ɚ2011,ɚhttpsȬȷȷwww.occ.govȷnewsɁissuancesȷbulletinsȷ2011ȷbulletinɁ2011Ɂ12a.pdf.
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2. Help local jurisdictions evaluate and afƼrmativel\ further fair housing.

AȪ WhenɚreinstatingɚtheɚAfǝrmatiǃelǊɚFurtheringɚFair HousingɚȻAFFHȼɚRuleȫɚHUD
shouldɚproǃideɚguidanceɚtoɚprogramɚparticipantsɚon addressingɚtheɚimpactsɚof
technologǊɚonɚfairɚhousingȪ

Examiningɚtheɚdesign,ɚuse,ɚandɚoutcomesɚofɚhousingɁrelated technologiesɚmustɚbeɚpartɚof
aɚholisticɚassessmentɚofɚfairɚhousing.12 Theseɚtechnologies includeɚtenantɚscreening
systems,ɚriskɚassessmentɚmodels,ɚandɚhousingɚservices allocationɚmodels,ɚwhichɚembed
criteriaɚforɚdeterminingɚwhoɚhasɚaccessɚtoɚhousing, asɚwellɚasɚsurveillanceɚtechnologies
usedɚtoɚmonitorɚtenants,ɚoftenɚinɚlowɁincomeɚhousing.13

HUDɚshouldɚpromulgateɚAFFHɚguidanceɚclarifyingɚsteps localɚjurisdictionsɚshouldɚtakeɚto
addressɚtheɚfairɚhousingɚimpactsɚofɚsystemsɚsuchɚasɚtenantɚscreening,ɚsurveillanceɚof
tenants,ɚandɚassessmentsɚforɚdeterminingɚriskɚorɚdistributing housingɚandɚhomeless
services.ɚTheseɚsystemsɚfallɚunderɚtheɚɋcontributing factorsɌɚthatɚHUDɚidentiǝedɚinɚits
2015ɚAFFHɚguidance.14 Forɚexample,ɚHUDɚshouldɚadvise jurisdictionsɚtoɚafǝrmatively
furtherɚfairɚhousingɚbyɚstrictlyɚlimitingɚtheɚcriteria andɚinformationɚhousingɚprovidersɚcan
useɚtoɚscreenɚtenants,ɚshieldingɚcourtɚrecordsɚthat housingɚprovidersɚunjustiǝablyɚuseɚto
denyɚhousingɚȻincludingɚcriminal,ɚlandlordɁtenant, andɚotherɚcivilɚcourtɚrecordsȼ,ɚand
eliminatingɚdigitalɚsurveillanceɚofɚtenants.

14 HUDɎsɚpreviousɚguidanceɚhasɚacknowledgedɚthatɚcontributing factorsɚcanɚincludeɚɋadmissionsɚandɚoccupancy
policiesɚandɚprocedures,ɚincludingɚpreferencesɚin publiclyɚsupportedɚhousingȭɌɚlendingɚdiscriminationȭ sourceɚof
incomeɚdiscriminationȭɚɋdisplacementɚofɚresidents dueɚtoɚeconomicɚpressuresȭɌɚandɚɋbarriersɚfacedɚby individualsɚand
familiesɚwhenɚattemptingɚtoɚmoveɚtoɚaɚneighborhood orɚareaɚofɚtheirɚchoice.ɌɚDepɎtɚofɚHousingɚʘɚUrban
Development,ɚAFFHɚRuleɚGuidebookɚ206Ƀ19,ɚ2015,
httpsȬȷȷwww.nhlp.orgȷwpɁcontentȷuploadsȷ2017ȷ09ȷAFFHɁRuleɁGuidebookɁ2015.pdf. Tenantɚscreening,
underwriting,ɚandɚsurveillanceɚtechnologiesɚcanɚcontribute toɚtheseɚfactors,ɚforɚexample,ɚbyɚkeepingɚpreviously
evictedɚtenantsɚfromɚbeingɚableɚtoɚstayɚinɚtheirɚneighborhoods orɚcities.ɚTheɚguidanceɚalsoɚstatesɚthatɚɋrelevant local
dataɚandɚlocalɚknowledgeɚthatɚmayɚassistɚaɚregional analysisɚincludeȬɚdemographicɚdataɚfromɚneighboring PHAsɚand
policiesɚandɚproceduresɚconcerningɚadmissionsɚand residencyɚpreferencesɚforɚPHAsɚinɚtheɚarea.Ɍ Idȩ at 91.

13 Forɚexample,ɚsomeɚhousingɚprovidersɚuseɚbackground checkɚservices,ɚcameras,ɚandɚotherɚdevicesɚtoɚmonitor their
tenantsɎɚconduct,ɚwhichɚcanɚresultɚinɚevictionɚor lawɚenforcementɚinterventionɚforɚlawfulɚconduct,ɚsuch asɚhaving
nonɁresidentɚvisitors. SeeȪəeȩgȩ,ɚHUD,ɚOfǝceɚofɚthe GeneralɚCounselɚGuidanceɚonɚApplicationɚofɚFairɚHousing Act
StandardsɚtoɚtheɚEnforcementɚofɚLocalɚNuisanceɚand CrimeɁFreeɚHousingɚOrdinancesɚAgainstɚVictimsɚof Domestic
Violence,ɚOtherɚCrimeɚVictims,ɚandɚOthersɚWhoɚRequire PoliceɚorɚEmergencyɚServices,ɚSept.ɚ13,ɚ2016,
httpsȬȷȷwww.hud.govȷsitesȷdocumentsȷFINALNUISANCEORDGDNCE.PDFȭ SamanthaɚMichaels,ɚHundredsɚofɚCities
HaveɚAdoptedɚaɚNewɚStrategyɚforɚReducingɚCrimeɚin Housing.ɚIsɚitɚMakingɚNeighborhoodsɚSaferɄorɚWhiterȱ, Mother
Jones,ɚ2019,
httpsȬȷȷwww.motherjones.comȷcrimeɁjusticeȷ2019ȷ10ȷcrimeɁfreeɁhousingɁmakingɁneighborhoodsɁsaferɁorɁwhiterȷȭ
GiniaɚBellafante,ɚTheɚLandlordɚWantsɚFacialɚRecognition inɚItsɚRentɁStabilizedɚBuildings.ɚWhyȱ,ɚN.Y.ɚTimes, Mar.ɚ28,
2019,ɚhttpsȬȷȷwww.nytimes.comȷ2019ȷ03ȷ28ȷnyregionȷrentɁstabilizedɁbuildingsɁfacialɁrecognition.html.

12 SeeəgenerallyȪəeȩgȩ,ɚValerieɚSchneider,ɚLockedɚOutɚbyɚBigɚDataȬɚHowɚAlgorithmsɚandɚMachineɚLearningɚMay
UndermineɚHousingɚJustice,ɚ52ɚColumbiaɚHumanɚRts. L.ɚRev.ɚ251,ɚ2020,
httpȬȷȷhrlr.law.columbia.eduȷǝlesȷ2020ȷ11ȷ251ɈSchneider.pdf.
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BȪ HUDɚshouldɚcontinueɚtoɚupdateɚandɚeǉpandɚitsɚAFFHɚdatasetsɚtoɚhelpɚprogram
participantsɚeǃaluateɚaccessɚandɚbarriersɚtoɚfair housingȪ

ToɚsupplementɚtheɚdataɚHUDɚalreadyɚprovidesɚforɚfair housingɚassessments,15 HUDɚshould
partnerɚwithɚlocalɚorganizationsɚandɚagenciesɚtoɚmakemoreɚlocalɚdataɚavailableɚtoɚits
programɚparticipants.ɚThisɚdataɚshouldɚincludeɚdemographics andɚpatternsɚofɚsegregationȭ
housingɚdataɚsuchɚasɚpropertyɚcharacteristicsɚand affordabilityȭɚzoningɚandɚotherɚlandɚuse
dataȭɚenvironmentalɚburdensɚandɚhazardsȭɚdisability accessɚandɚservicesȭɚandɚdataɚon
accessɚtoɚservicesɚandɚopportunitiesɚsuchɚasɚeducation, employment,ɚsocialɚservices,
childcare,ɚtransportation,ɚandɚhealthcare.16 HUDɚshould broadlyɚshareɚdatasetsɚprovided
byɚlocalɚjurisdictions.

3. End discriminator\ background screening as a barrier to housing.

AȪ HUDɚshouldɚeǉpandɚitsɚǬǪǫǰɚguidanceɚonɚtheɚuseɚof criminalɚrecordsɚinɚtenant
screeningɚunderɚtheɚFairɚHousingɚActȪ

HUDɎsɚ2016ɚguidanceɚacknowledgedɚthatɚcriminalɚrecord screeningɚtendsɚtoɚhaveɚa
disparateɚimpactɚonɚBlackɚandɚLatinxɚrenters,ɚand clariǝedɚthatɚblanketɚrejectionsɚof
potentialɚtenantsɚbasedɚonɚtheɚexistenceɚofɚaɚcriminal recordɚareɚnotɚjustiǝableɚunderɚthe
FairɚHousingɚAct.17 HUDɎsɚguidanceɚstatesɚthatɚɋȿaɀ housingɚproviderɚmustɚȿɀɚbeɚableɚto
proveɚthroughɚreliableɚevidenceɚthatɚitsɚpolicyɚor practiceɚofɚmakingɚhousingɚdecisions
basedɚonɚcriminalɚhistoryɚactuallyɚassistsɚinɚprotecting residentɚsafetyɚandȷorɚproperty,Ɍ
andɚthatɚaɚtenantɚscreeningɚpolicyɚthatɚfailsɚtoɚconsider theɚnature,ɚseverity,ɚandɚrecencyɚof
theɚallegedɚconductɚisɚunlikelyɚtoɚsatisfyɚthisɚstandard.18 However,ɚcriminalɚrecordsɚremain
aɚformidableɚbarrierɚtoɚhousing,ɚandɚseveralɚjurisdictions haveɚɋcrimeɁfreeɚhousingɌ
ordinancesɚrequiringɚhousingɚprovidersɚtoɚconduct criminalɚbackgroundɚchecksɚandɚreject
orɚevictɚtenantsɚforɚallegedɚcriminalɚconduct.19

19 SeeȪəeȩgȩ,ɚHousingɚEqualityɚCtr.ɚofɚPenn.,ɚNuisance andɚCrimeɁFreeɚHousingɚOrdinances,
httpsȬȷȷwww.equalhousing.orgȷfairɁhousingɁtopicsȷnuisanceɁandɁcrimeɁfreeɁhousingɁordinancesȷȶȬʄȬtextɼCrimeʑ2
Dfreeʑ20ordinancesʑ20mayʑ20deǝne,Housingʑ20Actʑ20inʑ20severalʑ20circumstancesȭ Am.ɚCiv.ɚLiberties
Union,ɚIɚAmɚNotɚaɚNuisanceȬɚLocalɚOrdinancesɚPunish VictimsɚofɚCrime,
httpsȬȷȷwww.aclu.orgȷotherȷiɁamɁnotɁnuisanceɁlocalɁordinancesɁpunishɁvictimsɁcrimeȭ Michaels, supra noteɚ12.

18 Idȩ

17 HUD,ɚOfǝceɚofɚGeneralɚCounselɚGuidanceɚonɚApplication ofɚFairɚHousingɚActɚStandardsɚtoɚtheɚUseɚofɚCriminal
RecordsɚbyɚProvidersɚofɚHousingɚandɚRealɚEstateɁRelated Transactions,ɚApr.ɚ4,ɚ2016,
httpsȬȷȷwww.hud.govȷsitesȷdocumentsȷHUDɈOGCGUIDAPPFHASTANDCR.PDF.

16 See LeahɚHendeyɚʘɚMychalɚCohen,ɚUrbanɚInstitute, UsingɚDataɚtoɚAssessɚFairɚHousingɚandɚImproveɚAccess to
OpportunityȬɚAɚGuidebookɚforɚCommunityɚOrganizations, Aug.ɚ3,ɚ2017,
httpsȬȷȷwww.urban.orgȷresearchȷpublicationȷusingɁdataɁassessɁfairɁhousingɁandɁimproveɁaccessɁopportunityȷview
ȷfullɈreport.

15 SeeȪəeȩgȩ,ɚUrbanɚInstitute,ɚDataɚandɚToolsɚofɚFairɚHousingɚPlanning,
httpsȬȷȷdatacatalog.urban.orgȷdatasetȷdataɁandɁtoolsɁfairɁhousingɁplanning.
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HUDɚshouldɚreviseɚitsɚ2016ɚguidanceɚtoɚfurtherɚclarify theɚstepsɚhousingɚprovidersɚmust
takeɚtoɚensureɚthatɚanyɚcriminalɚrecordɚscreening isɚnecessaryɚandɚnarrowlyɚtailoredɚto
serveɚaɚsubstantial,ɚlegitimate,ɚnondiscriminatory interest.ɚInɚrevisingɚitsɚguidance,ɚHUD
shouldɚlookɚtoɚtheɚgrowingɚnumberɚofɚstatesɚandɚcities thatɚhaveɚadoptedɚfairɚchance
housingɚpoliciesɚlimitingɚhousingɚprovidersɎɚability toɚrequestɚandɚconsiderɚcriminal
records.20 Fairɚchanceɚhousingɚlawsɚoftenɚprohibit housingɚprovidersɚfromɚinquiringɚinto
anɚapplicantɎsɚcriminalɚhistoryɚbeforeɚextendingɚa conditionalɚofferɚofɚhousing,ɚlimitɚthe
typesɚofɚconvictionɚrecordsɚhousingɚprovidersɚcan consider,ɚandɚrequireɚtheɚhousing
providerɚtoɚconsiderɚseveralɚfactorsɚinɚevaluating theɚapplicantɎsɚrecord,ɚsuchɚasɚthe
applicantɎsɚageɚatɚtheɚtimeɚofɚtheɚallegedɚoffense,ɚwhetherɚtheɚallegedɚoffenseɚaroseɚfrom
anɚapplicantɎsɚdisability,ɚandɚtheɚdegreeɚtoɚwhich theɚallegedɚoffense,ɚifɚitɚreɁoccurred,
wouldɚimpactɚtheɚsafetyɚofɚotherɚtenants.ɚTheseɚlaws alsoɚrequireɚhousingɚprovidersɚto
considerɚotherɚmitigatingɚfactors,ɚsuchɚasɚrecommendations fromɚcommunityɚmembersɚor
participationɚinɚeducation,ɚemployment,ɚorɚotherɚprogramming.

BȪ HUDɚshouldɚeǉtendɚitsɚǬǪǫǰɚguidanceɚtoɚcoǃerɚtheɚuse ofɚeǃictionɚrecordsȫ
creditɚreportsȫɚandɚotherɚunjustiǝablǊɚdiscriminatorǊ recordsɚtoɚscreen
applicantsɚforɚrentalɚhousingȪ

LandlordɁtenantɚcourtɚrecordsɚandɚcreditɚreportsɚalso representɚpervasiveɚbarriersɚto
housingɚandɚreǞectɚsystemicɚpatternsɚofɚdiscrimination. Forɚexample,ɚhousingɚproviders
evictɚBlackɚtenants,ɚandɚBlackɚwomenɚinɚparticular, atɚstaggeringlyɚdisproportionate
rates.21 Theɚvastɚmajorityɚofɚevictionɚrecordsɚdoɚnot representɚaɚprovenɚallegationɚofɚfailure
toɚpayɚrentɚorɚotherɚleaseɚviolation.ɚAboutɚthree millionɚevictionsɚareɚǝledɚinɚtheɚU.S.ɚeach
year,ɚbutɚfewɚendɚinɚaɚjudgmentɚinɚfavorɚofɚtheɚlandlord atɚtrial.ɚCasesɚoftenɚendɚin
dismissalsɚforɚlackɚofɚgoodɚcauseɚtoɚevictɚtheɚtenant, orɚagreementsɚinɚwhichɚtheɚtenant

21 See, eȩgȩ,ɚPeterɚHepburn,ɚReneeɚLouisɚʘɚMatthewɚDesmond, RacialɚandɚGenderɚDisparitiesɚAmongɚEvicted
Americans,ɚDec.ɚ16,ɚ2020,ɚhttpsȬȷȷevictionlab.orgȷdemographicsɁofɁevictionȷȭ CommunityɚLegalɚServicesɚof
Philadelphia,ɚBreakingɚtheɚRecordȬɚDismantlingɚthe BarriersɚEvictionɚRecordsɚPlaceɚonɚHousingɚOpportunities, Nov.
2020,ɚhttpsȬȷȷclsphila.orgȷwpɁcontentȷuploadsȷ2020ȷ12ȷBreakingɁtheɁRecordɁReportɈNov2020.pdfȭ SophieɚBeiers,
SandraɚParkɚʘɚLindaɚMorris,ɚAm.ɚCiv.ɚLibertiesɚUnion, ClearingɚtheɚRecordȬɚHowɚEvictionɚSealingɚLawsɚCan Advance
HousingɚAccessɚforɚWomenɚofɚColor,ɚJan.ɚ10,ɚ2020,
httpsȬȷȷwww.aclu.orgȷnewsȷracialɁjusticeȷclearingɁtheɁrecordɁhowɁevictionɁsealingɁlawsɁcanɁadvanceɁhousingɁacce
ssɁforɁwomenɁofɁcolorȷ.

20 SeeȪəeȩgȩ,ɚFairɚChanceɚinɚHousingɚAct,ɚS.B.ɚ250,ɚ219thɚLeg.ɚȻN.J.ɚ2021ȼ,
httpsȬȷȷwww.njleg.state.nj.usȷbillsȷBillView.aspȱBillNumberɼS250ȭ FairɚCriminalɚRecordɚScreeningɚforɚHousing,ɚD.C.
Codeɚʚɚ42Ƀ3541,ɚhttpsȬȷȷcode.dccouncil.usȷdcȷcouncilȷcodeȷtitlesȷ42ȷchaptersȷ35Bȷȭ SeattleɚMun.ɚCodeɚʚɚ14.09,
httpsȬȷȷlibrary.municode.comȷwaȷseattleȷcodesȷmunicipalɈcodeȱnodeIdɼTIT14HURIɈCH14.09USSCREHOȭ RonaldɚV.
DellumsɚʘɚSimbarasheɚSherryɚFairɚChanceɚAccessɚto HousingɚOrdinance,ɚOaklandɚMun.ɚCodeɚʚɚ8.25,
httpsȬȷȷlibrary.municode.comȷcaȷoaklandȷcodesȷcodeɈofɈordinancesȱnodeIdɼTIT8HESAɈCH8.25ROV.DESISHFACHA
CHOORȭɚBillɚno.ɚ210330ɃAɚȻPhiladelphiaɚ2021ȼ,
httpsȬȷȷphila.legistar.comȷLegislationDetail.aspxȱIDɼ4915398ʘGUIDɼEBAAF6DAɁBB11Ɂ4ED4Ɂ8BD9Ɂ6A5224A55347.
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staysɚandɚcontinuesɚpayingɚrent.22 Evictionɚǝlingsɚalsoɚcommonlyɚresultɚinɚdefault
judgmentsɚbecauseɚtenantsɚlackɚtheɚnoticeɚandȷorɚresources toɚdefendɚthemselves.23 Thus,
muchɚlikeɚarrestɚrecords,ɚtheɚvastɚmajorityɚofɚeviction recordsɚareɚnotɚreliableɚindicatorsɚof
tenantɚsuitabilityɚorɚrisk.24 Yet,ɚlandlordsɚoften useɚtheɚexistenceɚofɚanyɚevictionɚrecord,
includingɚsimpleɚǝlings,ɚasɚaɚreasonɚtoɚdisqualify potentialɚtenants.

HUDɚshouldɚclarifyɚthatɚanyɚscreeningɚpolicyɚorɚpractice basedɚonɚevictionɚrecords,ɚother
civilɚcourtɚrecords,ɚorɚcreditɚreportsɚmustɚbeɚdemonstrably necessaryɚandɚnarrowlyɚtailored
toɚachieveɚaɚsubstantial,ɚlegitimate,ɚnondiscriminatory interest.ɚInɚrevisingɚitsɚguidance,
HUDɚshouldɚconsiderɚtheɚgrowingɚnumberɚofɚjurisdictions thatɚhaveɚadoptedɚlimitsɚonɚthe
considerationɚofɚevictionɚrecordsɚandɚcreditɚreports inɚtenantɚscreening.25 Forɚexample,
someɚpoliciesɚprohibitɚhousingɚprovidersɚfromɚtaking adverseɚactionɚbasedɚonɚanɚeviction
recordɚthatɚdidɚnotɚresultɚinɚaɚjudgmentɚinɚfavorɚofɚtheɚplaintiffɚatɚtrialȭɚprohibitɚtheɚdenial
ofɚhousingɚbasedɚonɚaɚcreditɚscoreȭɚandȷorɚprohibit theɚconsiderationɚofɚcreditɚhistoryɚfor
applicantsɚusingɚrentalɚassistance,ɚsuchɚasɚvouchers.26

CȪ TheɚFTCɚandɚCFPBɚshouldɚpublishɚupdatedɚguidanceɚfor tenantɚscreening
companiesɚonɚcomplǊingɚǄithɚtheɚFairɚCreditɚReporting ActɚȻFCRAȼȪ

Theɚguidance27 shouldɚelaborateɚonɚpracticesɚthatɚconstitute failureɚtoɚreasonablyɚassure
accuracyɚunderɚtheɚFCRA,ɚincludingɚbutɚnotɚlimited toȬ

27 Forɚexistingɚguidance, see FTC,ɚWhatɚTenantɚBackground ScreeningɚCompaniesɚNeedɚtoɚKnowɚAboutɚTheɚFairɚCredit
ReportingɚAct,ɚOct.ɚ2016,
httpsȬȷȷwww.ftc.govȷtipsɁadviceȷbusinessɁcenterȷguidanceȷwhatɁtenantɁbackgroundɁscreeningɁcompaniesɁneedɁkn
owɁaboutɁfair.

26 Seeəsupra noteɚ25.

25 SeeȪəeȩgȩ,ɚBillɚno.ɚ210330ɃAɚȻPhiladelphiaɚ2021ȼ,
httpsȬȷȷphila.legistar.comȷLegislationDetail.aspxȱIDɼ4915398ʘGUIDɼEBAAF6DAɁBB11Ɂ4ED4Ɂ8BD9Ɂ6A5224A55347ȭ
HousingɚStabilityɚʘɚTenantɚProtectionɚActɚofɚ2019, S.B.ɚ6458,ɚ2019Ƀ2020ɚAssemb.ɚȻN.Y.ɚ2019ȼ,
httpsȬȷȷwww.nysenate.govȷlegislationȷbillsȷ2019ȷs6458ȭ MinneapolisɚMun.ɚCodeɚʚɚ244.2030,
httpsȬȷȷlibrary.municode.comȷmnȷminneapolisȷcodesȷcodeɈofɈordinancesȱnodeIdɼCOORɈTIT12HOɈCH244MACOɈAR
TXVIREDWLIɈ244.2030APSCCRPRTE.

24 See KathrynɚA.ɚSabbath,ɚErasingɚtheɚɋScarletɚEɌɚof EvictionɚRecords,ɚTheɚAppeal,ɚApr.ɚ12,ɚ2021,
httpsȬȷȷtheappeal.orgȷtheɁlabȷreportȷerasingɁtheɁscarletɁeɁofɁevictionɁrecordsȷ.

23 SeeȪəeȩgȩ,ɚJoshɚKaplan,ɚThousandsɚofɚD.C.ɚRenters areɚEvictedɚEveryɚYear.ɚDoɚTheyɚAllɚKnowɚtoɚShowUpɚtoɚCourtȱ,
dcist,ɚ2020,
httpsȬȷȷdcist.comȷstoryȷ20ȷ10ȷ05ȷthousandsɁofɁdɁcɁrentersɁareɁevictedɁeveryɁyearɁdoɁtheyɁallɁknowɁtoɁshowɁupɁto
Ɂcourtȷ.ɚResearchɚshowsɚthatɚprovidingɚaɚrightɚto counselɚinɚhousingɚcourtɚinɚNewɚYorkɚCityɚhasɚled toɚlargeɚdropsɚin
theɚratesɚofɚevictionɚǝlings,ɚdefaultɚjudgments, andɚexecutedɚevictions.ɚSeeɚNatɎlɚCoalitionɚforɚa CivilɚRightɚtoɚCounsel,
AllɚAboutɚtheɚRightɚtoɚCounselɚforɚEvictionsɚinɚNYC, Dec.ɚ14,ɚ2020,
httpȬȷȷcivilrighttocounsel.orgȷmajorɈdevelopmentsȷ894. InɚWashington,ɚD.C.,ɚtwentyɚlandlordsɚǝledɚnearly halfɚofɚall
evictionsɚinɚ2018,ɚoftenɚɋseriallyɌɚǝlingɚmultiple evictionsɚagainstɚtheɚsameɚtenants.ɚBrianɚJ.ɚMcCabe ʘɚEvaɚRosen,
EvictionɚinɚWashington,ɚD.C.ȬɚRacialɚandɚGeographic DisparitiesɚinɚHousingɚInstabilityɚ6,ɚFallɚ2020,
httpsȬȷȷgeorgetown.app.box.comȷsȷ8cq4p8ap4nq5xm75b5mct0nz5002z3ap.

22 See, eȩgȩ,ɚBrianɚJ.ɚMcCabeɚʘɚEvaɚRosen,ɚEvictionɚinɚWashington,ɚD.C.ȬɚRacialɚandɚGeographicɚDisparitiesɚinɚHousing
Instabilityɚ8Ƀ14,ɚFallɚ2020,ɚhttpsȬȷȷgeorgetown.app.box.comȷsȷ8cq4p8ap4nq5xm75b5mct0nz5002z3ap.
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● Failingɚtoɚverifyɚtheɚaccuracyɚofɚpublicɚrecordsɚmatchedɚtoɚanɚapplicantȭ28

● Usingɚunreliableɚorɚoverlyɚlooseɚmatchingɚcriteria, suchɚasɚnameɁonlyɚsearches,ɚto
matchɚapplicantsɚwithɚpublicɚrecordsȭ

● Furnishingɚcourtɚrecordsɚthatɚdoɚnotɚincludeɚanɚaccurate dateɚandɚdispositionɚȻor
incorporatingɚsuchɚrecordsɚintoɚaɚscoreɚorɚrecommendationȼȭ and

● Reportingɚsealedɚorɚexpungedɚrecords.

DȪ TheɚFTCɚshouldɚconductɚaɚǰȻbȼɚinǃestigationɚintoɚthe tenantɚscreening
industrǊɚtoɚstudǊɚhoǄɚcompaniesɚobtainȫɚmatchȫɚand reportɚonɚinformation
suchɚasɚcriminalɚrecordsȫɚeǃictionɚandɚotherɚciǃil courtɚrecordsȫɚandɚcreditɚand
ǝnancialɚinformationȪ

Theɚstudyɚshouldɚalsoɚinvestigateɚhowɚcompaniesɚcompile tenantɚscreeningɚreportsɚand
scores.29 TheɚCommissionɚshouldɚseekɚtoɚprovideɚguidance onɚtenantɚscreeningɚpractices
thatɚmayɚbeɚunfairɚorɚdeceptiveɚunderɚSectionɚ5ɚor thatɚconstituteɚunlawful
discrimination.ɚHUD,ɚtheɚFTC,ɚandɚtheɚCFPBɚshould collaborateɚtoɚensureɚthatɚtheɚǝndings
ofɚthisɚstudyɚsupportɚandɚareɚincorporatedɚintoɚHUDɎs guidanceɚandɚenforcement
activities.

4. Proactivel\ enforce against discriminator\ uses of technolog\ and
records in housing decisions.

AȪ HUDɚshouldɚuseɚitsɚauthoritǊɚtoɚǝleɚformalɚcomplaints andɚinitiate
inǃestigationsɚandȷorɚcomplianceɚactionsɚǄhereɚeǃidence ofɚdiscrimination
resultingɚfromɚuseɚofɚhousingɁrelatedɚtechnologies isɚuncoǃeredȪɚThisɚshould
includeɚsituationsɚǄhereɚthereɚisɚeǃidenceɚofɚunjustiǝable useɚofɚcriminal
recordsȫɚeǃictionɚǝlingsɚandɚotherɚciǃilɚcourtɚrecordsȫ creditɚreportsɚandɚother
criteriaɚthatɚmaǊɚhaǃeɚaɚdiscriminatorǊɚimpactȪ

HUDɚshouldɚdevelopɚsystemsɚtoɚensureɚfullɚandɚconsistent complianceɚwith,ɚand
implementationɚof,ɚtheɚrecommendationsɚsetɚforthɚin thisɚmemorandumɚbyɚitsɚnationally
administeredɚprogramsɚinɚtheɚOfǝceɚofɚHousingɚȻincluding theɚFederalɚHousing
Administrationȼ,ɚtheɚOfǝceɚofɚPublicɚandɚIndianɚHousing, andɚotherɚprogramsɚunder

29 Sectionɚ6ȻbȼɚofɚtheɚFederalɚTradeɚCommissionɚAct empowersɚtheɚCommissionɚtoɚrequireɚanɚentityɚtoɚǝle ɋannualɚor
specialɚ.ɚ.ɚ.ɚreportsɚorɚanswersɚinɚwritingɚtoɚspeciǝc questionsɌɚtoɚprovideɚinformationɚaboutɚtheɚentityɎs ɋorganization,
business,ɚconduct,ɚpractices,ɚmanagement,ɚandɚrelation toɚotherɚcorporations,ɚpartnerships,ɚandɚindividuals.Ɍ 15
U.S.C.ɚʚɚ46Ȼbȼ.

28 SeeəgenerallyȪəeȩgȩȪ ArielɚNelson,ɚNatɎlɚConsumerɚLawɚCtr.,ɚBrokenɚRecordsɚReduxȬɚHowɚErrorsɚbyɚCriminal
BackgroundɚCheckɚCompaniesɚContinueɚtoɚHarmɚConsumers SeekingɚJobsɚandɚHousing,ɚDec.ɚ2019,
httpsȬȷȷwww.nclc.orgȷimagesȷpdfȷcriminalɁjusticeȷreportɁbrokenɁrecordsɁredux.pdf.
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HUDɎsɚauthority.ɚHUDɚshouldɚreviewɚguidanceɚandɚotherɚrulesɚandɚpoliciesɚissuedɚbyɚthese
ofǝcesɚandɚprogramsɚtoɚensureɚthatɚtheyɚreǞectɚa meaningfulɚcommitmentɚtoɚprotecting
againstɚdiscriminationɚthroughɚbackgroundɚscreening, onlineɚadvertisingɚpractices,ɚand
otherɚhousingɁrelatedɚtechnologies.

TheɚDOJɚHousingɚandɚEnforcementɚSectionɚshouldɚalsoɚuseɚitsɚauthorityɚtoɚintiate
investigationsɚandɚǝleɚsuitɚwhereɚevidenceɚofɚdiscrimination resultingɚfromɚuseɚof
housingɁrelatedɚtechnologiesɚisɚuncovered.ɚSimilarly, thisɚshouldɚincludeɚsituationsɚwhere
thereɚisɚevidenceɚofɚunjustiǝableɚuseɚofɚcriminal records,ɚevictionɚǝlingsɚandɚotherɚcivil
courtɚrecords,ɚcreditɚreportsɚandɚotherɚcriteriaɚthat mayɚhaveɚaɚdiscriminatoryɚimpact.

Thankɚyouɚforɚyourɚattentionɚtoɚtheseɚmatters.ɚFor anyɚquestionsɚorɚfurtherɚdiscussion,
pleaseɚcontactɚNatashaɚDuarte,ɚSeniorɚPolicyɚAnalyst, Upturn,ɚatɚ202Ɂ677Ɂ2359ɚor
natashaʗupturn.org.
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DaƤeȬ Julyɚ13,ɚ2021

TŪȬ ActingɚDirectorɚDaveɚUejio
ConsumerɚFinancialɚProtectionɚBureauɚȻCFPBȼ

ChairɚJeromeɚH.ɚPowell
BoardɚofɚGovernorsɚofɚtheɚFederalɚReserveɚSystem

ChairɚJelenaɚMcWilliams
FederalɚDepositɚInsuranceɚCorporation

ChairɚToddɚM.ɚHarper
BoardɚofɚDirectors,ɚNationalɚCreditɚUnionɚAdministration

ActingɚComptrollerɚofɚtheɚCurrencyɚMichaelɚJ.ɚHsu
OfǝceɚofɚtheɚComptrollerɚofɚtheɚCurrency,ɚU.S.ɚDepartment ofɚtheɚTreasury

ActingɚDirectorɚSandraɚL.ɚThompson
FederalɚHousingɚFinanceɚAgency

SecretaryɚMarciaɚL.ɚFudge
U.S.ɚDepartmentɚofɚHousingɚandɚUrbanɚDevelopment

ChairɚLinaɚKhan
FederalɚTradeɚCommission

AssistantɚAttorneyɚGeneralɚKristenɚClarke
CivilɚRightsɚDivision,ɚU.S.ɚDepartmentɚofɚJustice

FƐŪmȬ AmericanɚCivilɚLibertiesɚUnion
CenterɚforɚDemocracyɚʘɚTechnology
CenterɚonɚPrivacyɚʘɚTechnologyɚatɚGeorgetownɚLaw
LawyersɎɚCommitteeɚforɚCivilɚRightsɚUnderɚLaw
NationalɚConsumerɚLawɚCenterɚȻonɚbehalfɚofɚitsɚlowɁincome clientsȼ
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Viaəemail

REȬ AddƐeƘƘişgɚTechşŪlŪgǊɎƘɚRŪleɚişɚFişaşcialɚSeƐǃiceƘ DiƘcƐimişaƤiŪş

Tooɚoften,ɚtechnologyɚampliǝesɚandɚexacerbatesɚracial, gender,ɚdisability,ɚeconomic,ɚand
intersectionalɚinequityɚinɚourɚsociety.ɚGovernments andɚcorporations,ɚatɚtheɚnational,
state,ɚandɚlocalɚlevel,ɚareɚusingɚcomputerɚsoftware, statisticalɚmodels,ɚassessment
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instruments,ɚandɚotherɚtoolsɚtoɚmakeɚimportantɚdecisionsɚinɚareasɚsuchɚasɚemployment,
health,ɚcredit,ɚhousing,ɚimmigration,ɚandɚtheɚcriminal legalɚsystem.ɚInɚlightɚofɚthese
developments,ɚpolicymakersɚmustɚtakeɚstepsɚtoɚensure nonɁdiscriminatoryɚandɚequitable
outcomesɚforɚallɚwhoɚparticipateɚinɚtheɚǝnancial servicesɚmarket.

WeɚofferɚtheɚfollowingɚproposalsɚforɚtheɚBidenɁHarris administrationɚandɚfederalɚǝnancial
regulatorsɚforɚaddressingɚtheɚwaysɚthatɚtechnology andɚdataɚcanɚleadɚtoɚdiscriminationɚin
consumerɚcredit.ɚWeɚurgeɚallɚagenciesɚtoɚengageɚwith aɚdiverseɚrangeɚofɚstakeholders,
includingɚcivilɚrightsɚorganizations,ɚconsumerɚadvocates, andɚimpactedɚcommunities,ɚin
orderɚtoɚreceiveɚongoingɚinputɚandɚfeedbackɚonɚthese importantɚissues.ɚWeɚalsoɚencourage
agenciesɚtoɚprioritizeɚtransparency,ɚbyɚsharingɚtheir data,ɚmodels,ɚdecisions,ɚandɚproposed
solutionsɚsoɚthatɚallɚofɚtheɚstakeholdersɚcanɚstay apprisedɚofɚandɚcommentɚonɚtheɚpotential
impactɚofɚproposedɚactions,ɚandɚbyɚrequiringɚǝnancial institutionsɚtoɚshareɚwithɚtheɚpublic
asɚmuchɚinformationɚasɚpossibleɚregardingɚtheirɚsystems andɚassessmentsɚofɚthose
systems.ɚWeɚwouldɚbeɚpleasedɚtoɚdiscussɚtheɚideas inɚthisɚmemoɚinɚmoreɚdetailɚinɚthe
weeksɚandɚmonthsɚahead.

1. The CFPB and oWher agencieV VhoXld enVXre robXVW meaVXremenW and
remediaWion of diVcriminaWion.

Existingɚcivilɚrightsɚlawsɚallowɚagenciesɚtoɚanalyze fairɚlendingɚriskɚandɚtoɚengageɚin
supervisoryɚorɚenforcementɚactionsɚconcerningɚthe useɚofɚnewɚtechnologies.ɚForɚexample,
theɚEqualɚCreditɚOpportunityɚActɚȻECOAȼ,ɚasɚimplemented byɚRegulationɚB,ɚprohibits
creditorɚpracticesɚthatɚhaveɚdiscriminatoryɚeffects unlessɚtheyɚmeetɚaɚɋlegitimateɚbusiness
needɚthatɚcannotɚreasonablyɚbeɚachievedɚasɚwellɚby meansɚthatɚareɚlessɚdisparateɚinɚtheir
impact.Ɍ1 However,ɚagenciesɚmustɚsetɚclearerɚandɚmore robustɚexpectationsɚconcerningɚfair
lendingɚriskɚassessmentsɚasɚtheyɚpertainɚtoɚtechnologies, andɚconductɚinɁdepthɚreviewsɚof
ǝnancialɚinstitutionsɎɚuseɚofɚtheseɚtechnologies inɚorderɚtoɚmoreɚeffectivelyɚsupervise
institutionsɚandɚenforceɚcivilɚrightsɚlaws.2

Moreɚspeciǝcally,ɚagenciesɚshouldɚdevelopɚpolicies that:

● Setɚupdatedɚstandardsɚforɚfairɚlendingɚassessments, includingɚdiscrimination
testingɚandɚevaluationɚinɚtheɚconception,ɚdesign, implementation,ɚandɚuseɚof
models;ɚandɚforɚwhatɚinformationɚmustɚbeɚdetailed inɚdocumentationɚofɚfair

2 Someɚofɚtheɚundersignedɚhaveɚsubmittedɚaɚdetailed responseɚtoɚtheɚRequestɚforɚInformationɚandɚComment on
FinancialɚInstitutionsɎɚUseɚofɚArtiǝcialɚIntelligence, includingɚMachineɚLearningɚissuedɚbyɚtheɚǝnancial regulatory
institutions,ɚwhichɚprovidesɚmoreɚdetailedɚrecommendations.

1 12ɚC.F.R.ɚpt.ɚ1002,ɚSupp.ɚI,ɚʚɚ1002.6ȻaȼɁ2.
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lendingɚriskɚassessments,ɚincludingɚwhatɚtestingɚhasɚbeenɚconducted,ɚinɁdepth
informationɚregardingɚtrainingɚdata,ɚandɚdocumentation ofɚadverseɚactionɚnotices;

● ClarifyɚthatɚǝnancialɚinstitutionsɎɚfairɚlending assessmentsɚshouldɚbeɚbeɚconducted
byɚindependentɚactorsɚwithinɚtheɚinstitutionɚorɚa thirdɚparty;

● Stateɚthatɚtheɚagenciesɚwillɚconductɚtheirɚownɚfair lendingɚriskɚassessments,
includingɚaɚreviewɚofɚdisparateɚimpact,ɚbusinessɚjustiǝcations, andɚless
discriminatoryɚalternatives;

● DeǝneɚɋmodelɚriskɌɚtoɚincludeɚtheɚriskɚofɚdiscriminatory orɚinequitableɚoutcomes
forɚconsumers,ɚratherɚthanɚjustɚtheɚriskɚofɚǝnancial lossɚtoɚaɚǝnancialɚinstitution;
and

● Establishɚdocumentationɚandɚarchivingɚrequirements sufǝcientɚtoɚensureɚthat
ǝnancialɚinstitutionsɚmaintainɚtheɚdata,ɚcode,ɚand informationɚnecessaryɚfor
agenciesɚtoɚreviewɚtheirɚsystems.

Itɚisɚcriticalɚthatɚallɚcreditɚprocessesɚundergoɚscrutiny thatɚincludesɚanalysisɚofɚactual
outcome data,ɚnotɚjustɚaɚmodelɎsɚinputs,ɚtraining, orɚvalidationɚdata.ɚThisɚisɚparticularly
importantɚasɚlendersɚturnɚtoɚmoreɚcomplexɚmodelsɚthat exhibitɚɋblackɚboxɌɚqualitiesɚɄ
i.e.,ɚwhereɚtheɚrelationshipɚbetweenɚtheɚmodelɎsɚinputs andɚoutputsɚareɚopaqueɚorɚnot
easilyɚunderstood.3 Thisɚrequiresɚaccessɚtoɚdemographic dataɚaboutɚprotectedɚgroups,
whetherɚinferredɚindirectlyɚorɚcollectedɚdirectly byɚtheɚcreditor.4 TheɚBureauɚshould
considerɚcreatingɚnewɚdatasetsɚorɚmethodologiesɚfor measuringɚdisparateɚimpact.5 This
mightɚinclude,ɚforɚexample,ɚimprovingɚonɚtheɚBISGmethodology.6 TheɚCFPBɚshould
considerɚnewɚsupervisoryɚguidanceɚforɚmodels,ɚrevisions toɚexamɚmanuals,ɚand
commentaryɚtoɚRegulationɚBɚtoɚachieveɚtheseɚgoals.7

Agenciesɚshouldɚalsoɚhelpɚdevelopɚindustryɚpractices forɚidentifyingɚandɚadopting
underwritingɚprocessesɚwithɚminimalɚadverseɚimpact. Thisɚisɚanɚareaɚofɚgreatɚpotential,
butɚwithɚfewɚestablishedɚstandardsɚorɚpractices.ɚFor example,ɚusingɚnewɚmodeling
techniques,ɚcreditorsɚcanɚsometimesɚdiscoverɚmore equitableɚmodelsɚwithoutɚsigniǝcant
lossɚofɚoverallɚmodelɚquality.8 Creditorsɚshouldɚproactively exploreɚtheseɚtradeoffs,ɚand

8 SeeȪəe.g.,ɚNationalɚCommunityɚReinvestmentɚCoalition, ResponseɚtoɚRequestɚforɚInformationɚonɚtheɚEqual Credit
OpportunityɚAct;ɚDocketɚNo.ɚCFPBɁ2020Ɂ0026,ɚDecember 2020, availableəat https:ȷȷncrc.orgȷdownloadȷ85646ȷ.

7 12ɚCFRɚPartɚ1002.

6 Id.

5 SeeȪəe.g.Ȫ CFPB,ɚUsingɚpubliclyɚavailableɚinformation toɚproxyɚforɚunidentiǝedɚraceɚandɚethnicity,ɚ2014,
https:ȷȷwww.consumerǝnance.govȷdataɁresearchȷresearchɁreportsȷusingɁpubliclyɁavailableɁinformationɁtoɁproxyɁfo
rɁunidentiǝedɁraceɁandɁethnicityȷ.

4 SeeMirandaɚBogen,ɚAaronɚRieke,ɚandɚShazedaɚAhmed, AwarenessɚinɚPractice:ɚTensionsɚinɚAccessɚtoɚSensitive
AttributeɚDataɚforɚAntidiscrimination,ɚDecemberɚ2019, https:ȷȷarxiv.orgȷabsȷ1912.06171.

3 SeeȪəe.g.ȪNicholasɚSchmidtɚandɚBryceɚStephens,ɚAn IntroductionɚtoɚArtiǝcialɚIntelligenceɚandɚSolutions toɚthe
ProblemsɚofɚAlgorithmicɚDiscrimination,ɚNovemberɚ2019, availableəat
https:ȷȷarxiv.orgȷftpȷarxivȷpapersȷ1911ȷ1911.05755.pdf.
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adoptɚalternativeɚmodelsɚtoɚreduceɚadverseɚimpactɚwhereɚfeasible.ɚTheɚCFPBɚcanɚleadɚthe
wayɚonɚthisɚissueɚbyɚofferingɚnewɚguidance,ɚleading workshops,ɚencouragingɚthe
developmentɚofɚmethodologiesɚandɚtechniques,ɚandɚoffering newɚpolicyɚguidance.

2. AgencieV VhoXld encoXrage Whe XVe of alWernaWiYe daWa for
XnderZriWing WhaW iV YolXnWaril\ proYided b\ conVXmerV and haV a clear
relaWionVhip Wo Wheir abiliW\ Wo repa\ a loan.

Allɚagenciesɚshouldɚencourageɚtheɚuseɚofɚalternativeɚdataɚforɚcreditɚunderwritingɚwhere
suchɚdataɚareɚvoluntarilyɚprovidedɚbyɚconsumersɚand haveɚaɚclearɚrelationshipɚwithɚthose
consumersɎɚabilityɚtoɚrepay.ɚThisɚmightɚinvolveɚnew researchɚaboutɚtheɚsuitabilityɚof
differentɚkindsɚofɚalternativeɚdata,ɚregulatoryɚguidance, policyɚstatements,ɚorɚrulemakings.

TraditionalɚcreditɚhistoryɚscoresɚreǞectɚimmense racialɚdisparitiesɚdueɚtoɚextensive
historicalɚandɚongoingɚdiscrimination.9 Blackɚand Latinxɚconsumersɚareɚlessɚlikelyɚtoɚhave
creditɚscoresɚinɚtheɚǝrstɚplace,ɚlimitingɚtheirɚaccess toɚǝnancialɚservices.10 Thereɚisɚan
obviousɚneedɚforɚbetter,ɚfairer,ɚandɚmoreɚinclusive measuresɚofɚcreditworthiness.11

Newɚdataɚsourcesɚcanɚhelp.ɚButɚcautionɚisɚinɚorder: Notɚallɚkindsɚofɚdataɚwillɚleadɚtoɚmore
equitableɚoutcomes,ɚandɚsomeɚcanɚevenɚintroduceɚtheir ownɚnewɚharms.12 Fringe
alternativeɚdataɚsuchɚasɚonlineɚsearches,ɚsocialɚmedia history,ɚandɚcollegesɚattendedɚcan
easilyɚbecomeɚproxiesɚforɚprotectedɚcharacteristics, mayɚbeɚproneɚtoɚinaccuraciesɚthatɚare
difǝcultɚorɚimpossibleɚforɚimpactedɚpeopleɚtoɚǝx, andɚmayɚreǞectɚlongɚstandingɚinequities.
Onɚtheɚotherɚhand,ɚrecentɚresearchɚindicatesɚthat moreɚtraditionalɚalternativeɚdataɚsuchɚas
cashɚǞowɚdataɚholdsɚpromiseɚforɚhelpingɚborrowers whoɚmightɚotherwiseɚfaceɚconstraints
onɚtheirɚabilityɚtoɚaccessɚcredit.13 Forɚexample,ɚa recentɚInteragencyɚStatementɚobserved
thatɚɋȿcɀashɚǞowɚdataɚareɚspeciǝcɚtoɚtheɚborrower andɚgenerallyɚderivedɚfromɚreliable
sources,ɚsuchɚasɚbankɚaccountɚrecords,ɚwhichɚmayɚhelp ensureɚtheɚdataɎsɚaccuracy.

13 SeeȪəe.g.Ȫ FinRegLab,ɚTheɚUseɚofɚCashɁFlowɚDataɚin UnderwritingɚCredit:ɚEmpiricalɚResearchɚFindings, Julyɚ2019,
https:ȷȷǝnreglab.orgȷcashɁǞowɁdataɁinɁunderwritingɁcreditɁempiricalɁresearchɁǝndings.

12 See TestimonyɚofɚAaronɚRiekeɚBeforeɚtheɚTaskɚForce onɚFinancialɚTechnologyɚUnitedɚStatesɚHouseɚCommittee on
FinancialɚServices,ɚJulyɚ25,ɚ2019, availableəat
https:ȷȷwww.congress.govȷ116ȷmeetingȷhouseȷ109867ȷwitnessesȷHHRGɁ116ɁBA00ɁWstateɁRiekeAɁ20190725.pdf.

11 ChiɚChiɚWu,ɚReparations,ɚRace,ɚandɚReputationɚin Credit:ɚRethinkingɚtheɚRelationshipɚBetweenɚCredit Scoresɚand
ReportsɚwithɚBlackɚCommunities,ɚAugustɚ7,ɚ2020,
https:ȷȷmedium.comȷʗcwuɈ84767ȷreparationsɁraceɁandɁreputationɁinɁcreditɁrethinkingɁtheɁrelationshipɁbetweenɁ
creditɁscoresɁandɁ852f70149877.

10 CFPBɚOfǝceɚorɚResearch,ɚDataɚPoint:ɚCreditɚInvisibles, Mayɚ2015,
https:ȷȷǝles.consumerǝnance.govȷfȷ201505ɈcfpbɈdataɁpointɁcreditɁinvisibles.pdf.

9 SeeȪəe.g.,ɚNationalɚConsumerɚLawɚCenter,ɚPastɚImperfect: HowɚCreditɚScoresɚandɚOtherɚAnalyticsɚɋBakeɚInɌɚand
PerpetuateɚPastɚDiscrimination,ɚMayɚ2016,
https:ȷȷwww.nclc.orgȷimagesȷpdfȷcreditɈdiscriminationȷPastɈImperfect050616.pdf.
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ConsumersɚcanɚexpresslyɚpermitɚaccessɚtoɚtheirɚcashɚǞowɚdata,ɚwhichɚenhances
transparencyɚandɚconsumersɎɚcontrolɚoverɚtheɚdata.Ɍ14

3. AgencieV VhoXld clarif\ VWandardV for Special PXrpoVe CrediW
programV, Zhich coXld help addreVV legacieV of diVcriminaWion and
encoXrage creaWion of leVV diVcriminaWor\ crediW modelV.

Congressɚhasɚprovidedɚforɚaɚrangeɚofɚcreditɚprograms thatɚareɚɋspeciǝcallyɚdesignedɚto
preferɚmembersɚofɚeconomicallyɚdisadvantagedɚclassesɌ andɚɋtoɚincreaseɚaccessɚtoɚthe
creditɚmarketɚbyɚpersonsɚpreviouslyɚforeclosedɚfromɚit.Ɍ15 TheseɚɋSpecialɚPurposeɚCredit
ProgramsɌɚȻSPCPsȼɚallowɚtheɚconsiderationɚofɚaɚprohibited basisɚsuchɚasɚrace,ɚnational
origin,ɚorɚsexɚunderɚparticularɚcircumstances,ɚwithout violatingɚECOAɎsɚgeneral
antiɁdiscriminationɚmandates.16 SPCPsɚhaveɚtheɚpotential toɚhelpɚaddressɚlegaciesɚof
discrimination,ɚandɚcanɚaidɚinɚtheɚdevelopmentɚof fairerɚǝnancialɚtechnologiesɚthat
explicitlyɚconsiderɚprotectedɚclassɚstatus.

Weɚurgeɚrelevantɚfederalɚagenciesɚandɚdepartments toɚencourageɚuseɚofɚSPCPsɚbyɚclarifying
standardsɚandɚreducingɚriskɚofɚliabilityɚforɚlenders.17 TheɚCFPBɚshouldɚtakeɚtheɚleadɚin
ensuringɚthatɚitsɚSPCPɚguidanceɚunderɚECOAɚisɚconsistent withɚtheɚapproachɚthatɚother
federalɚregulators,ɚtheɚDepartmentɚofɚJustice,ɚand theɚstateɚattorneysɚgeneralɚareɚtakingɚin
enforcingɚotherɚfairɚlendingɚlaws.

4. The CFPB VhoXld iVVXe neZ moderni]ed gXidance for Ƽnancial
VerYiceV adYerWiVing.

Forɚyears,ɚcreditorsɚhaveɚknownɚthatɚnewɚdigitalɚadvertising technologies,ɚincludingɚaɚvast
arrayɚofɚtargetingɚtechniques,ɚmightɚresultɚinɚillegal discrimination.18 Moreover,ɚrecent
empiricalɚresearchɚhasɚshownɚthatɚadvertisingɚplatforms themselvesɚcanɚintroduce
signiǝcantɚskewsɚonɚtheɚbasisɚofɚrace,ɚgender,ɚor otherɚprotectedɚgroupɚstatusɚthroughɚthe

18 SeeȪəe.g.Ȫ PennyɚCrosman,ɚɍBlackɚboxɎɚproblemɚhampers banksɎɚonlineɚmarketing,ɚAmericanɚBanker,ɚJanuary 21,ɚ2018,
https:ȷȷwww.americanbanker.comȷpaymentsȷpaymentsȷnewsȷtheɁblackɁboxɁproblemɁshouldɁǝnancialɁinstitutionsɁ
steerɁclearɁofɁtoolsɁlikeɁfacebooksɁlookalikeɁaudiences.

17 SeeNCLC,ɚDoingɚSpecialɚPurposeɚCreditɚProgramsɚRight: WhyɚProgramsɚtoɚAssistɚBlackɚCommunitiesɚShouldɚAvoid
ConventionalɚUseɚofɚTraditionalɚCreditɚScores,ɚFebruary 2021,
https:ȷȷwww.nclc.orgȷimagesȷpdfȷcreditɈreportsȷIBɈSPCPɈCreditɈScores.pdf; StephenɚHayes,ɚSpecialɚPurposeɚCredit
Programs,ɚFebruaryɚ2021,ɚhttps:ȷȷpapers.ssrn.comȷsol3ȷpapers.cfm?abstractɈidɼ3749610.

16 CFPB,ɚAdvisoryɚOpinionɚonɚSpecialɚPurposeɚCredit Programs,ɚDecemberɚ12,ɚ2020,
https:ȷȷwww.consumerǝnance.govȷrulesɁpolicyȷǝnalɁrulesȷadvisoryɁopinionɁonɁspecialɁpurposeɁcreditɁprogramsȷ.

15 S.ɚRept.ɚ94Ɂ589,ɚ94thɚCong.,ɚ2ndɚSess.,ɚatɚ7,ɚreprinted inɚ1976ɚU.S.C.C.A.N.ɚ403,ɚ409.

14 InteragencyɚStatementɚonɚtheɚUseɚofɚAlternativeɚDataɚinɚCreditɚUnderwriting,
https:ȷȷǝles.consumerǝnance.govȷfȷdocumentsȷcfpbɈinteragencyɁstatementɈalternativeɁdata.pdf.
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algorithmsɚtheyɚuseɚtoɚdetermineɚdeliveryɚofɚadvertisementsɚɄɚevenɚwhenɚadvertisers
targetɚtheirɚadvertisementsɚbroadly.19 TheɚDepartment ofɚHousingɚandɚUrban
Developmentɚhasɚallegedɚsuchɚpracticesɚviolateɚthe FairɚHousingɚAct.20

TheɚCFPBɚshouldɚissueɚnewɚguidanceɚonɚadvertising andɚdiscriminationɚforɚcreditors
underɚRegulationɚB.ɚEvenɚasɚtheɚBureauɚclariǝesɚwhat kindsɚofɚmodernɚmarketingɚpractices
mightɚviolateɚtheɚECOA,ɚitɚshouldɚalsoɚexpandɚonɚways thatɚcreditorsɚcanɚafǝrmatively
reachɚoutɚtoɚunderservedɚpopulations.

5. The CFPB VhoXld reYiVe and reincorporaWe Whe XnderZriWing proYiVionV
of iWV 2017 pa\da\ lending rXle.

Predatoryɚlendersɚthriveɚonline,ɚtargetingɚpoorɚand vulnerableɚconsumersɚɄɚand
especiallyɚpeopleɚofɚcolorɚɄɚwhereverɚtheyɚlive.21 InɚJulyɚofɚ2020,ɚtheɚCFPBɚrescindedɚthe
mandatoryɚunderwritingɚprovisionsɚofɚitsɚpaydayɚlending rule,ɚremovingɚcritical
requirementsɚthatɚpaydayɚlendersɚverifyɚborrowersɎ abilityɚtoɚrepay.ɚTheɚCFPBɚshouldɚwork
quicklyɚtoɚreverseɚtheseɚmisguidedɚpolicyɚchanges.

Thankɚyouɚforɚyourɚattentionɚtoɚtheseɚmatters.ɚFor anyɚquestionsɚorɚfurtherɚdiscussion,
pleaseɚcontactɚAaronɚRieke,ɚManagingɚDirector,ɚUpturn, atɚ202Ɂ677Ɂ2359ɚor
aaronʗupturn.org.

21 SeeȪəe.g.ȪUpturn,ɚLedɚAstray:ɚOnlineɚLeadɚGeneration andɚPaydayɚLoans,ɚOctoberɚ2015, availableəat
https:ȷȷwww.upturn.orgȷreportsȷ2015ȷledɁastrayȷ.

20 DepartmentɚofɚHousingɚandɚUrbanɚDevelopment,ɚCharge ofɚDiscrimination,ɚMarchɚ2019,
https:ȷȷwww.hud.govȷsitesȷdǝlesȷMainȷdocumentsȷHUDɈvɈFacebook.pdf.

19 SeeəId.Ȭ Aliɚet.ɚal.,ɚDiscriminationɚthroughɚOptimization:ɚHowɚFacebookɎsɚAdɚDeliveryɚCanɚLeadɚtoɚBiasedɚOutcomes,
Novemberɚ2019,ɚhttps:ȷȷdl.acm.orgȷdoiȷ10.1145ȷ3359301.
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